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Part I.

Introduction

. Following the discussion in the Committee on LefgHues and International Labour

Standards! the Governing Body approved, at its 306th Ses¢idmvember 2009), the
holding of a meeting of a tripartite group of expdhereinafter “Meeting of Experts”) to
examine the Termination of Employment Conventior882L (No. 158), and the
Termination of Employment Recommendation, 1982 (Nb6) (hereinafter the
Convention, the Recommendation or the instrumeras)well as the funding of the
Meeting,” on the basis of a proposed composition of six @owent, six Employer and
six Worker experts. The Meeting was scheduled tbdbe from 18 to 21 April 2011.

. The purpose of the Meeting of Experts is to examitne Convention and

Recommendation, to identify obstacles to ratifimatiand implementation and other
relevant current trends in law and practice. Onbidigis of the outcome of the Meeting, the
Office will prepare proposals to the Governing Bddiyits consideratiorr.

. The purpose of this paper is to provide backgroeiethents for the deliberations of the

Meeting of Experts. The paper is divided into fpparts, including this introduction and
concluding with proposed points for discussiontey Meeting of Experts.

. A rich body of information and analysis exists speally relevant to deliberations of the

Meeting of Experts on account of the fact that @mverning Body, its committees or
working parties, have examined these instrumentsl984. In particular, the following
documents are available for consideration by thetivig of Experts:

— The General Survey prepared in 1995 by the Cotmenibf Experts on the
Application of Conventions and Recommendations ginafter “CEACR”) entitled
“Protection against unjustified dismissal” (1995heKeinafter “1995 General
Survey”). The 1995 General Survey discussed ndtipractice in the light of the
requirements of the Convention and the guidancth®fRecommendation in eight
chapters?

— A short survey prepared by the Office for thedrtite Working Party on Policy
regarding the Revision of Standards and publisheedMarch 2001 (hereinafter
referred to as “2001 survey®The 2001 survey has two sections. The first oeslin
the main provisions of Convention No. 158, providi brief overview of its legal
context and tracing its origins. It contains alstetailed examination of the obstacles
and difficulties encountered that might preventielay ratification of the Convention
or that might point to the need for its revisiorheTexamination was made on the

! GB.306/10/2(Rev.)

2 GB.306/PFA/9 and GB.306/9/1(Rev.).

® GB.309/21.

* The 1995 General Survey was discussed by thertitpagroups in the Committee on the
Application of Standards at the 82nd Session ofltiternational Labour Conference (1995), and
reported in theRecord of Proceedingdnternational Labour Conference, 82nd Sessior9%)9

Report of the Committee on the Application of Stamls, pp. 24/28 et seq. and 27/6 et seq.

5 GB.280/LILS/WP/PRS/2/2.
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basis of consultations with member States that tdake in 1997 and on the basis of
additional information on legislation concerningrntination of employment in
59 member State§.The 2001 survey suggested that the matter of dlestaand
difficulties was complex in so far as a review bktlegislation of 59 selected
countries suggested positive prospects for ratiioa, despite several of the
countries involved having reported obstacles affiicdities. The second section of
the 2001 survey is an examination of the debat&lour flexibility and Convention
No. 158, based on a study carried out by an eXtexxert at the request of the
Office. It had as a particular focus the experieimcéour countriesAustraliaz New
Zealand, United Kingdom and the United States. Jitvaation of civil law countries
is also considered, represented by developmer@&imany andrrance Concluding
remarks are presented for both sectidmis,addition to an overall conclusion for the
document?®

— A Note on Convention No. 158 and Recommendatiom M66 concerning
termination of employment was prepared by the ®ffar the tripartite consultations
that took place in November 2008 and reviewed indid&2009 (hereinafter “2009
Note”). ® The 2009 Note is presented in four parts. Paatsll |l provide an overview
of the content and operation of the instruments #nad findings of a review of
national legislation in 56 countries. Part Il givexamples of the Convention’s
influence on national case law. Part IV presents eaonomic perspective of
termination of employment, briefly reviewing econontheory and the impact of
employment protection legislation, and empiricatlence ™

5. Additionally, the CEACR prepared a General SurvaylB74 on the Termination of
Employment Recommendation, 1963 (No. 119) (her&ndll974 General Survey”), the
Office prepared @igest of Employment Termination Legislation2000, and currently
maintains an employment protection legislation basa (hereinafter “EPLex"j — all of
which have been drawn upon in preparing this paper.

6. This background paper aims to update the situatesceribed in these earlier documents by
reviewing the current situation, particularly irght of the ILO’s constituents’ stated
positions on the status of the instruments. Intamditen countries have been selected for

® GB.280/LILS/WP/PRS/2/2, para. 7.

" Conclusions regarding obstacles and difficultiesoeintered, paras 46-50; concluding remarks on
labour flexibility, paras 87—93.

8 The 2001 survey was discussed by the tripartibeus in the Governing Body’s Working Party on
Policy regarding the Revision of Standards as périts work reported in GB.208/LILS/5,
paras 57-65.

® www.ilo.org/global/standards/information-resoureesi -
publications/publications/WCMS_103555/lang--en/idém (accessed 9 Jan. 2011).

2 The 2009 Note was discussed by the tripartite gson consultations held on 15 November 2008;
a brief overview of these discussions is found B1&04/LILS/4, para. 69 et seq.

1 \www.ilo.org/dyn/terminate/termmain.home (acces®dan. 2011).

2 The 1974 General Survey was discussed by thertitdpayroups in the Committee on the
Application of Standards at the 59th Session of lternational Labour Conference (1974),
reported in theRecord of Proceedingdnternational Labour Conference, 59th Sessiori74)9
Report of the Committee on the Application of Stamis, p. 527 et seq.
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7.

in-depth study and presentation in this documeihieyTare: Australia, Chile, Gabon
Jordan, Singapore, South Africgpain SwitzerlandBolivarian Republic of Venezuedad
Yemen

A brief historical background to the Meeting of Exs is given in the next section.

A. Historical review of the termination
of employment instruments

8.

10.

The ILO first began examining the question of intgional standards on termination of
contracts of employment more than 60 years agonwiné&950 the Conference adopted a
resolution asking that a report on national law prattice on the matter be prepared and
considered. Following a number of studies carrietl @an the subject, the Conference
adopted in 1963 the autonomous Termination of Eympént Recommendation (No. 119).
The 1963 Recommendation established the framewdrlelements seen today in
Convention No. 158 and Recommendation No. 166,udich standards applicable to
cases involving reduction of the workforce.

The CEACR in its 1974 General Survey observed:

Although the Recommendation is essentially intentiedprovide protection of the
worker’s security of employment, it also embodiesattempt to balance the several interests
involved: that of the worker in job security, sinoss of his job may mean loss of his and his
family’s livelihood; that of the employer in reta&ilg authority over matters affecting the
efficient operation of the undertaking; that of t@mmunity in maintaining peaceful labour
relations and avoiding unnecessary dislocationsadiier to unemployment or unproductive
economic units®®

In 1974, the Conference Committee on the ApplicatibStandards (hereinafter “CCAS”),
when considering the General Survey, acknowledgatl Recommendation No. 119 had
played an important role in encouraging protectagainst unjustified termination of
employment. The Worker members urged that a newument in the form of a
Convention would clarify and improve the provisionlsRecommendation No. 119 and
“bring out the links between termination of emplamh and other problems”. A
considerable number of Government members alscostgapthe adoption of a Convention
“because it would involve obligations and be subjec supervisory procedures”. The
Employer members considered that it was unrealigt@ippose that a Convention as such
would lead to greater progress, but agreed thabmemndation No. 119 might be
re-examined and perhaps revised. The Committeelumeat that the issue should be put
before the Conference in order to draw up anothgtaldle instrument taking into
consideration new developments since the adopfitinedRecommendation No. 11'9.

13 ]LO: General Survey of 1974 on the reports relatedthe Termination of Employment
Recommendation, 1963 (No. 119), para. 3.

14 Record of Proceedingsinternational Labour Conference, 59th Session74)9 p. 527,
paras 19-21.
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11.

12.

13.

Later in 1974, the Governing Body created a tripmNVorking Party on International

Labour Standards (the “Ventejol Working Party”) amdtrusted it with proposing a

classification of ILO Conventions and Recommendetjddentifying subjects on which

further studies or new standards were considereessary’® The Governing Body agreed

in 1979 to the Ventejol Working Party’s proposalpiace existing standards into three
categories:

— instruments the ratification and application dfieth should be promoted on a priority
basis, as they constituted valid targets on a usé@dasis;

— instruments the revision of which would be appiaip;

— and “other existing instruments”, that is Coni@ms and Recommendations which it
was not appropriate to include in any other catggerhich could include, for
example, standards still of value as an intermgdibjective for States which were
not yet in a position to apply more modern instrotee

The Governing Body decided, upon the recommendatfahe Ventejol Working Party,
that Recommendation No. 119 should be considerdddsan instrument to be promoted
on a priority basis and as an instrument to besesviwith a view to making a binding
instrument® These decisions were taken as a result of develofnin law and practice
reviewed by the CEACR in its 1974 General Surveg Hre discussions in the CCAS.
Thus, five years after consideration of the 197fé&eal Survey, in November 1979, the
Governing Body’ placed an item on termination of employment at itfigative of the
employer on the agenda of the 67th Session (19&hednternational Labour Conference.
The Convention and Recommendation were adoptetidoZbnference at its 68th Session
in 1982.

In 1984, two years after the instruments were athpa second Working Party was
established and entrusted among other tasks witewing the classification of standards
established in 1979, submitting a revised clasdifim and examining future policy
regarding the adoption of standards. The WorkingyPeoncluded and the Governing
Body agreed that the Convention and Recommenduaigre to be promoted on a priority
basis, and were placed in the first categtty.

15 Final report of the Working Party on Internationabour Standard<Qfficial Bulletin, Special
Issue, Vol. LXII, 1979, Series A, para. 2.

16 GB.209/PFA/5/3, Appendix |1B; GB. 209/7/24, pa?A.
" Governing Body, 211th Session (Nov. 1979).

8 See Report of the Working Party on Internationabaur Standard€fficial Bulletin, Special
Issue, Series A, Vol. LXX, 1987.
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B. Protection against unjustified dismissal —
The 1995 General Survey and discussion
in the Conference Committee on the
Application of Standards ~ *°

14. In 1991, nine years after the instruments were tdlpghe Governing Body decided to
request ILO member States to send reports on thwedtion and Recommendation, to
enable the CEACR to prepare a General Survey an thel9957° The reason given for
consideration of these instruments was: “in paldiclyto] make it possible to identify the
obstacles to the ratification of the Conventidi'This was in contrast with the reasons
offered for the possible selection of other insteats, including the Vocational
Rehabilitation and Employment (Disabled Personspv@ation, 1983 (No. 159), and
Recommendation (No. 168} and the Nursing Personnel Convention, 1977 (N@®),14
and Recommendation (No. 157)Nor were obstacles to ratification given as asadsr
considering six other subject areas for future Gargurveys>

15. The Convention had been ratified by 24 countrigheatime the 1995 General Survey had
been completed. The CEACR had information availdtden 107 member States in the
reports supplied under article 19 of the Consttutiin addition to the information
available from the article 22 reports receivedt@@onventior®

16. The 1995 General Survey was subjected to an irhddigtussion in 1995 at the CCAS.
The Employer members concluded that Convention1/88.ought to be revised as soon as
possible. The Worker members considered that the/€dion was “as relevant now as
ever before” and noted that the CEACR had idemtifigo points in need of revision®
Other comments made during the discussions on3B8 General Survey are referred to
periodically below.

19 This section is taken from GB.268/LILS/WP/PRS/1.

2 1LO: “Protection against unjustified dismissal”,eeral Survey on the Termination of
Employment Convention, 1982 (No. 158), and Recontagon (No. 166). Report 111(4B),
International Labour Conference, 82nd Session, Gerk95.

%1 GB.251/SC/3/4, para. 8.
22« asurvey on these instruments would make it ptessibassess national policies on vocational
rehabilitation and the employment of disabled pessat the end of the United Nations Decade of
Disabled Persons”, GB.251/SC/3/4, para 5.

3« a sector which is important in quantitatieerhs and by the place which it occupies in society.
The situation of nursing personnel is a subjecbmfad discussions both in industrialized and in
developing countries”, GB.251/SC/3/4, para 7.

24 GB.251/SC/3/4, para. 6 (freedom of association)l gmara. 9(a)—(f) (employment policy,
employment services/fee-charging employment agencieages, minimum age, labour
administration, cooperatives).

%1995 General Survey, para. 17.

% Record of Proceedingsnternational Labour Conference, 82nd SessiorO%L9Report 24,
p. 24/32, para. 88, and p. 24/36, para. 99.
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C.

The Working Party on Policy regarding the
Revision of Standards and discussions in
the Governing Body

17.

18.

19.

20.

21.

The Working Party on Policy regarding the RevisairStandards (the “Cartier Group”)
started its work in 1995. At that time, it was agtdo take as the point of reference for its
review the classification made by the Ventejol WiogkParty >’

The Cartier Group first examined the Convention Redommendation in March 1997.
As was usual for the Cartier Group, this examimatiesulted in a decision to request
information from member States on the obstaclesdiffidulties encountered that might
prevent or delay ratification of the Convention tbat might point to the need for its
revision.

In the course of the consultations held with menftates in 1997, a total of 51 member
States responded to the request for informatiorolestacles and difficulties that might
prevent or delay ratification. One of the ten comst that have ratified since 1997,
Luxembourgwas in this groug’

A year later, in March 1998, the Working Party kesmined the Convention in the light of
the results of consultations held in 1987The Working Party did not reach a consensus
on recommended future action. In order to explomthér the possibilities to arrive at a
consensus, the Working Party decided that a “shoxtey” be carried out! In November
2000 the short survey was presented to the WorRigy,*” which decided to defer its
examination to March 20033

The 2001 survey examined in two parts the obstaatek difficulties encountered that
might prevent or delay ratification of the Conventior that might point to the need for its
revision. The first is the outcome of the 1997 cdiations with member States on the
Convention. The second is an analysis of the tlmently published information on
legislation concerning termination of employmenbfhmember States.

27 GB.262/LILS/3, para. 67(1).

28 GB.268/LILS/WP/PRS/1. The relevant selection iprogluced in the Appendix Il of the 2001
survey.

% Three countries in this group Australia, Finland and Latvia — had already ratified the
Convention.

%0 GB.271/LILS/WP/PRS/2, paras 49-59. The relevantagraphs are reproduced in the
Appendix Il of the 2001 survey.

% The Governing Body had used the short survey ndetlogy previously in respect of the
Holidays with Pay Convention (Revised), 1970 (N®2)1 and Paid Educational Leave Convention,
1974 (No. 140). Conclusions were reached in respeaift these instruments;
GB.283/LILS/WP/PRS/1/1, para. 71.

32 GB.279/LILS/WP/PRS/1/3.

33 GB.280/LILSWP/PRS/2/2. The March 2001 document th@ssame as the document submitted
in November 2000 subject only to minor factual ections.
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22. The Working Party in March 2001 was not able tochea conclusion regarding the
Convention and Recommendatich.

23. In March 2007, the Office proposed to the GoverriBiogly to re-examine the status of the
instruments at the earliest possible junctditd@he matter was discussed in the LILS
Committee, but no decision was tak&h.

24. In accordance with a decision taken at the 3008si8e of the Governing Body, held in
November 2007, on the recommendation of the LIL$n@ittee, tripartite consultations
were held on Saturday, 15 November 2008, on thessiaf the instruments during the
303rd Session. The Workers’ and Employers’ groupguested the inclusion of
Convention No. 158 in the process of the Generakve&§uof 2010 on employment
standards®’ However the decision taken at the LILS meetingFoiday, 14 November
2008, concerning the six employment instrumentscset! for the General Survey was not
modified at that Governing Body session (303rd i8e$s

25. In March 2009, the Governing Body invited the Céfio organize a meeting of a tripartite
working group of experts to examine the instrumefits

26. In the 2009 Global Jobs Pact adopted by the Caméeren 19 June 2009, “the termination
of employment®® instruments were included among the internatitatadur Conventions
and Recommendations in addition to the fundamedtalventions that are relevant for
strengthening international labour standards, @aetrly useful in times of crisis. The HIV
and AIDS Recommendation adopted in June 2010 Isasnahde reference to Convention

No. 158.%°

27. The Convention is currently ratified and in forcer f35 member States listed in
Appendix .

D. Other considerations

28. The discussions concerning the Convention and Rewordation have also given rise to
guestions concerning their effects on labour marketd employment outcomes. The
Employers’ group has expressed the view that thessible effects include hampering the
creation of new jobs because employers face tetinmaosts and creating incentives for
maintaining job incumbents in their positions, #i®r blocking new entrants to the labour

34 GB.280/12/2, para. 5. The Worker members’ statérimethis respect is found in paragraph 6 and
that of the Employer members in paragraph 7.

% GB.298/LILS/4, para. 9.

% GB.298/9(Rev.).

37 GB.304/9/2, para. 9.

38 GB.304/PV, para. 210(iii).

39 paragraph 14 of the Global Jobs Pact.

“0paragraph 11 of Recommendation No. 200 states[tfesl or perceived HIV status should not
be a cause for termination of employment. Tempoedrgence from work because of illness or

caregiving duties related to HIV or AIDS should tbeated in the same way as absences for other
health reasons, taking into account the Terminaifdamployment Convention, 1982 (No. 158)".
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29.

30.

market.** The Workers’ group has expressed the view thagtleéfects include stabilizing
employment in the case of short-term economic pressand creating incentives for the
development and use of human resources withinritex@ise.

The evaluation of employment protection legislatifor its effects on employment,
employer behaviour, productivity and competitivenkas been researched and debated for
decades? Several high profile debates have included coeir®y in the scoring of the
employing workers indicator (EWI) — which comprisesnong other elements the
strictness of employment protection legislationn-thie World Bank’sDoing Business
report.”® As a result of consultations with the ILO, the EW4s revised and a policy
instruction given that World Bank staff should seisp the use of the EWI as a basis of
policy advice* The Organisation for Economic Co-operation and ddeyment (OECD)
indexes the stringency of employment protectionislagon in its indicators of
employment protection, which quantifies legal psims affecting individual and
collective dismissals as well as the regulatioteaiporary forms of employmerit. These
difficulties to produce indicators reflect sometbé obstacles that are at the basis of any
research linking employment protection legislatioits effects on employmerif.

A paper entitled “Combining flexibility and secyrifor decent work” was discussed by the
Governing Body’s Committee on Employment and SoBialicy in November 2009’

The paper focused on an alternative to the debatde pros and cons of labour market
flexibility, that is, a more moderate policy agendaveloped in Europe under the
flexicurity paradigm. When the representative of thirector-General summarized the
discussion held during the Governing Body, he iatid that, firstly, there was no
consensus on the concept of flexicurity, includitsgdefinition, on the Office’s research
agenda concerning the concept of flexicurity, amdtlee promotion of the concept in
developing countries. Secondly, Europe was an éxgems the Office already had an
ongoing research agenda regarding flexicurity, @ne European Commission and

“L«An excessively rigid protection against dismissajuld give rise to certain preventive action
because it impaired the ability and willingnesspferprises to recruit new workers ..."”, Employer
Vice-Chairperson, para. 80, CCAS, General Survegudision in 1995. “... [P]rotection against
dismissal which goes beyond the simple prohibitsbrarbitrary dismissals would complicate the
capacity of enterprise to adapt to operational emegal economic changes. These complications
could result from delays due to certain mandatayc@dures prior to dismissals. Furthermore,
protection against dismissal increases operatirggscior enterprise and the national economy in
general. In the context of globalization and ofr@asing competition, flexibility and speed of
adaptation were vital to the survival of entermisthis flexibility for entry was not possible Hd
priority of personnel policy was to protect curtgrgmployed workers”.

“2 For an overview of the debate, see 2009 Note, RartTermination of employment: An
economic perspective”.

3 See, for example, B. Arrunada: “Pitfalls to aveilen measuring institutions: Is doing business
damaging business?”, dournal of Comparative Economjc007, Vol. 35, pp. 729-747.

“ See “Employing workers’ methodology”Doing Business World Bank Group, at
www.doingbusiness.org.

5 For most recent studies, see D. Venn: “Legislationllective bargaining and enforcement:
Updating the OECD employment protection indicatp209, at www.oecd.org/els/workingpapers.

“6See G. Bertola, T. Boeri and S. Cazes: “Employnpeatection in industrialized countries: The
case for new indicators”, iimternational Labour Reviem2000, Vol. 139, p. 57.

4" GB. 306/ESP/3/1.
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European Member States supported the Office’s woim) engagement in that regard.
Thirdly, many representatives of the Governing Bedpported the Office’s intention to
pursue research, publishing policy advice and argam capacity building on individual
components of flexicurity as part of its researahlabour market institutions, regulations
and policies, social dialogue, skills and lifelohgarning for employability, social
protection, and active labour market policies, vaithin the broader frameworks of the
Decent Work Agenda, the Declaration on Social dastor a Fair Globalization and the
Global Jobs Pacf? Finally, the Global Jobs Pact states that, in e prevent a
downward spiral in labour conditions and build aoneery, it is especially important to
recognize that, in addition to the fundamental Gmtions, the instruments on termination
of employment are to be considered as particulasful in times of crisis? It is beyond
the scope of this paper to attempt to lay out flesity as an alternative to the balance of
rights and obligations set out in the Conventiod &ecommendation. There is further
discussion of this matter in Part IV, section C.

“8 See paragraph 89 of the report of the Committee Emmployment and Social Policy
(doc. GB.306/12(Rev.)). On that occasion, the WoNe-Chairperson stated that there was a
consensus that the topic was not a priority aptiesent time. Nonetheless, European countries were
entitled to ask the Office to continue its work the topic. However, they should consider the
implications of adapting the concept to the restthaf world. In particular, she asked them to
consider how the high levels of social protectiocduntries where flexicurity was well established,
such as Denmark, could be extended to developingtdes. She reiterated that it was imperative
for the ILO to work with the multilateral systemaahance the social protection floor at the country
level. The Employer Vice-Chairperson expresseddigsppointment that no consensus had been
reached on further ILO engagement on the conceipéxi€urity. She recalled the Business Europe—
European Trade Union Confederation (ETUC) agreeroanfiexicurity as evidence of European
workers’ endorsement of the concept. She alsolegt#te conclusions of the tripartite ILO’s 2009
European Regional Meeting, which had referred txidurity. While European models of
flexicurity could not be superimposed on developaogintries, there were relevant concepts that
could be useful and further explored. She suggestatsidering alternative terminology and
commended the way the representative of the Dird€gtmeral had summarized the conclusions of
the discussion.

“9 Global Jobs Pact, para. 14(2).
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Part II.

A.

31

Contents of the instruments and
relevant practice of the Committee
of Experts on the Application of
Conventions and Recommendations

The texts of Convention No. 158 and Recommendatim 166 are provided in
Appendix II. A brief summary of the main provisioissprovided below.

Summary of the main provisions

32.

33.

35.

Convention No. 158 is framed in three parts. Thiganization is mirrored in the

Recommendation. Part | sets out methods of impléatien, scope and definitions. Part Il
sets standards of general application, includirgiifjoation for termination, procedures
prior to and at the time of termination, proceduésappeal against termination, period of
notice, and severance allowance and other incoategiion. Part Il has provisions that
supplement those in the previous parts, where tation of employment occurs for

economic, technological, structural or similar m&s including provisions on consultation
with workers’ representatives and notificationlie tompetent authority.

Implementation methods, scope and definitions ¢kedi 1-2). A ratifying State may
choose between different methods to give effethéoConvention, by laws or regulations,
“by means of collective agreements, arbitration rawar court decisions or in such other
manner consistent with national practice” (Artidle This reflects substantial flexibility
regarding how to implement the Convention.

There are two types of exclusions — those thatbeamade at any time and those that can
be made only with the submission of the first répor the measures being taken to apply
the Convention under article 22 of the ILO Consito. Workers employed under certain
contracts of employment can be excluded; thesspaeified in Article 2, paragraph 2, and
include fixed-term, task-specific, probationary axadual work contracts. These exclusions
can be made at anytime provided that adequatelsai@ggyare in place against recourse to
“contracts of employment for a specified periodtiofe the aim of which is to avoid the
protection resulting from th[e] Convention” (Art&cR, paragraph 3). The Recommendation
suggests particular safeguards against recourfseetbterm contracts the aim of which is
to avoid the protections set out in the instruméReragraph 3(2)). Certain categories of
employed persons may also be excluded provideddhapetent authority first consults
with the organization of employers and workers eovned (Article 2, paragraphs 4-5).
The first category is employed persons whose “teamd conditions of employment are
governed by special arrangements which as a whaleide protection that is at least
equivalent to the protection afforded under the v@otion”. The second category is
“limited categories of employed persons in respekctwhich special problems of a
substantial nature arise in the light of the patéic conditions of employment of the
workers concerned or the size or nature of the miakieg that employs them”. Where
exclusions within these two categories are destrexy; must be listed in the first report on
the application of the Convention submitted undeicla 22 of the ILO Constitution
(Article 2, paragraph 6).

Justification for termination (Articles 4—6).As a basic principle, the employment of a
worker shall not be terminated unless there is kdwaeason for such termination
connected with the: (a) capacity; (b) conduct ef worker; or (¢) based on the operational
requirements of the undertaking. Certain reasongefminating an employment are not
permitted. These include: union membership anditie8; seeking office as or acting as a
workers’ representative; filing a complaint or papating in proceedings alleging

10
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violation of law by the employer; race, colour, smarital status, family responsibilities,
pregnancy, religion, political opinion, nationaltexction or social origin; and absence
from work during maternity leave. Nor shall tempgrabsences from work because of
illness or injury constitute valid reasons for teration, although what constitutes
temporary absence shall be determined by the metbbidmplementation used to give
effect to the Convention. The Recommendation suggaedditional grounds that should
not constitute valid reasons for termination (Peapg 5).

36. Procedure prior to or at the time of terminationriigle 7). Where employment is to be
terminated for reasons related to the worker’s aohdr performance, workers shall have
the opportunity to be heard prior to dismissal. TRecommendation gives guidance
concerning disciplinary warnings prior to termimatifor misconduct (Paragraph 7); prior
instruction in advance of termination for unsatisfey performance (Paragraph 8);
assistance in defence (Paragraph 9); the timeliok$srmination in relation to worker
misconduct (Paragraph 10); consultation with wakeepresentatives before a final
decision on individual terminations (Paragraph 1Hnd details on notification
(Paragraph 13).

37. Procedure of appeal (Articles 8—10)Workers have the right to appeal (Article 8) ant n
to have to bear alone the burden of proving tha&t ttrmination was not justified
(Article 9). The Convention prescribes the esthiohient of an impartial body such as a
court, labour tribunal, arbitration committee obigmator (Article 8) for this purpose, with
the power to award remedies including reinstatensercompensation (Article 10). The
Recommendation suggests conciliation before onduappeal proceedings (Paragraph 14)
and the giving of information about possibilitied @appeal against termination
(Paragraph 15).

38. Period of notice (Article 11). A worker whose employment is to be terminated |dbal
entitled to a reasonable period of notice or cormpgaon in lieu thereof, unless he is guilty
of serious misconduct of such a nature that it @olé unreasonable to require the
employer to continue his employment during the awotiperiod (Article 11). The
Recommendation suggests giving workers a reasoaatibent of time off without loss of
pay during the period of notice for the purposes safeking new employment
(Paragraph 16) and the provision of certificatioh employment upon termination
(Paragraph 17).

39. Severance allowance and other income protectiontiqlar 12). A worker whose
employment has been terminated shall be entitlegitter severance allowance or other
separation benefits or benefits from unemploymesuiance or other forms of social
security benefits (Article 12).

40. Consultation of workers’ representatives (Articld) Jand notification to the competent
authority (Article 14). When the employer contemplates termination fos@aa of an
economic, technological, structural or similar mafuan opportunity for consultation as
early as possible with workers’ representativedl ffeaprovided. In the case of dismissals
for economic, technological, structural or similegasons, the Convention requires
notification to the competent authorities (Articlel). The Recommendation suggests
measures to avert or minimize termination, critésiaselection for termination, priority of
rehiring and mitigating the effects of terminatidtaragraphs 20-26).
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Practice of the CEACR, article 24 committees
and other supervisory bodies

41.

42.

43.

The CEACR elaborated its understanding of the umsénts in the 1995 General Survey.
This section intends to highlight those commentgiqdarly related to the positions
expressed in the CCAS by the social partners anghiticular in relation to difficulties
alleged in applying the Convention. The concernpre&ssed by tripartite committees
established in accordance with article 24 of th® IConstitution are taken up in this
section as they relate to the relevant substaptieeisions of the instruments.

Implementation methods, scope and definitions ¢kedi 1-2). These provisions deal
with the types of workers to be afforded protediiamder the Convention, and by what
methods those protections might be afforded. ThACHS views on these subjects are
set out in Chapters | and Il of the 1995 Generav&u

The CEACR observed in its 1974 General Survey iteaubject matter was regulated in
most countries “by a varying mixture of legislatj@ollective agreements, arbitral awards,
court decisions, custom or usage and work rulfelsi respect of scope of application, the
CEACR that year emphasized the coverage of migvankers. Discussion of the possible
exclusion from the coverage of protection of woskengaged under fixed-term contracts,
under probation, or engaged casually occupied aregpaph’ There was no reference by

either the Workers’ or Employers’ groups to thetpetion of workers under fixed-term or

task-specific contracts during the CCAS discussiitine 1974 General Survey; in relation
to scope of protection, the emphasis was on tletfe coverage of migrant workers.

In recent years, the CEACR has had the opportunitgmphasize that the Convention
applies to all workers, both to foreigners and #iionals.* It has also observed that

contracts for a specified period play a varying anthewhat ambiguous role in that they
can lead to recruitment into jobs of indetermindtieation or just as easily be a means of
exclusion from stable employment. In the 1995 Gain8urvey, it noted that there is a

recent trend to substitute employment contractssél-employment so as to avoid

protection under the Conventioh.

11LO: General Survey of the reports related to Tieemination of Employment Recommendation,
1963 (No. 119), 1974, para. 14.

2ibid., para. 20.

% Second Part of the Report of the Conference Coreniin the Application of Standard®&ecord
of Proceedingsinternational Labour Conference, 59th Sessiofi4)%. 526, para. 9.

* CEACR observationGabon(2002).

® 1995 General Survey, para. 56.

12
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45. The Convention has not defined the concept of theable duration” regarding workers
serving a period of probation. It is for each coynt determine the periods considered to
be reasonable, subject to the requirement thatdétisrmination is made in good faith.
The only requirement established in the Convenigotinat the duration be determined in
advance, in particular so that the worker is awafréhe conditions under which he is
engaged, and so that the period cannot be unduiprmyed.” The same applies to
“qualifying period”.®

46. The Recommendation gives examples of safeguartisdhid be used against the recourse
to contracts of employment for a specified peribtiroe, the aim of which is to avoid the
protection resulting from the Convention. The 19G@&neral Survey also included
examples of measures from different countries ot ltheir use? The CEACR through
these years has expressed concern over countaigsate not introduced safeguards.

47. The CEACR on several occasions has noted thatl&ri6) allows governments to take
account of future developments that would enalmtedification of the exclusions listed in
a first report. It has reminded several governméras the Convention does not allow the
introduction of new exceptions beyond those listethe first report;° and since 2007 has
called the attention of several governments toetkdusion of workers from the scope of
application of the Convention despite the fact thay had not been mentioned in the first
report." It may be recalled that this is one matter notadpbssible revision in the 2001
survey* and in the proposals submitted to LILS in Marco20°

48. The supervisory bodies have taken up the matteh@fuse of fixed-term contracts in
relation to application of the Convention in seVegsses.

© 1995 General Survey, para. 40.
71995 General Survey, para. 40.
81995 General Survey, para. 43.
° 1995 General Survey, paras 45-56.
191995 General Survey, para. 74.

1 See, for example, CEACR commentSpain (prisoners) (2007):Morocco (professional
journalists, miners, film workers, janitors) (2009wustralia (exclusion of employers with
100 employees) (2008T,urkey (workers employed in establishments with fewentB8 workers,
employers’ representatives and managers) (2008).

122001 survey, para. 30.

13 The Office suggested that it might be considenepoirtant to: (i) promote the core principles of
the instruments of termination of employment; aiifl €xplore the possibility of reviewing the

flexibility clauses in the Convention. In paragraph of document GB.304/LILS/4, it is also
indicated that: “Promotional activities might bedentaken in conjunction with a process of
considering the partial revision of the provisiook Article 2 of the Convention through the
adoption of a Protocol. Consideration might alsoddeen to introducing greater flexibility for

ratifying States to avail themselves of the exdnsiin the application of the Convention, while
making provision for effective tripartite consultats prior to having recourse to the exclusions.”
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49. The article 24 representation alleging non-obsaredyFranceis discussed below!

Case study: Article 24 representation alleging non-observance by France of Convention No. 158
(Governing Body document GB.300/20/6)

A Tripartite Committee was established to consider a representation brought under article 24 of the
Constitution of the ILO by the Confederation Générale du Travail — Force Ouvriére, alleging non-observance by
France of, inter alia, Convention No. 158. In respect of Convention No. 158, the Tripartite Committee
considered whether Ordinance No. 2005-893 was in accordance with the provisions of Convention No. 158
which was ratified by France. The aforementioned ordinance established a contract of employment of
indeterminate duration for any new employment in enterprises with not more than 20 employees (“CNE”), and
served to exclude the application of certain protections under the Labour Code relating to individual or collective
terminations of employment, for the first two years following conclusion of a CNE.

The Tripartite Committee thus addressed two issues relevant to Convention No. 158: (i) whether workers
recruited under the CNE can validly be excluded from the protection of the Convention on the basis of Article 2,
paragraph 2(b); and (i) whether, and to what extent, the application of the Ordinance deprived workers of the
protection under Article 4 of the Convention.

Exclusions under Article 2, paragraph 2(b)

The Tripartite Committee considered whether workers under the CNE might be excluded from the scope
of the Convention by virtue of Article 2, paragraph 2, of the Convention. In this regard, while the Committee
noted that an exclusion may be made under Article 2, paragraph 2, without any particular procedure, the
Committee expressed its doubts “as to whether Article 2, paragraph 2, of the Convention offers an appropriate
basis for justifying any exclusions from protections that might be considered necessary to achieve those
objectives”. The Committee considered that the policy considerations underlying the establishment of the CNE,
including in particular the promotion of full and productive employment, were of the kind that might have justified
measures under paragraph 4 or 5 of Article 2. The Committee felt that those considerations had little relevance
to the situations covered by Article 2, paragraph 2, and that the purpose of characterizing the period of
employment consolidation as a qualifying period of employment was essentially to enable employees under the
CNE to be excluded from certain provisions of the Convention.

Furthermore, the Committee considered whether the “period of employment consolidation” was of a
reasonable duration, in the context of Article 2, paragraph 2(b), of the Convention. In this regard, the Committee
noted that “the main concern should be to ensure that the duration of the period of exclusion from the benefits
of the Convention is limited to what can reasonably be considered as necessary in the light of the purposes for
which this qualifying period was established, namely in particular (to enable) employers to measure the
economic viability and development prospects of their enterprise and to enable the workers concerned to
acquire skills or experience”. The Committee thus found itself unable to conclude from the considerations which
were apparently taken into account by the Government in determining the duration, that a period as long as two
years was reasonable.

The Committee thus concluded that there was insufficient basis for considering the period of employment
consolidation as a qualifying period of employment of reasonable duration, within the meaning of Article 2,
paragraph 2(b), justifying the exclusion of the workers concerned from the benefits of the Convention during
that period.

Protections under Article 4 of the Convention

The Tripartite Committee also considered whether workers under the CNE benefited from the protections
under Article 4 of the Convention. The Committee noted from the Government’'s communications that, in the
case of termination under the CNE: (a) workers whose employment is terminated for reasons of performance or
conduct (except for cases of a disciplinary nature) need not be provided an opportunity, prior to or at the time of
termination, to defend themselves against the allegations made; (b) the requirement under Article 4, read with
Article 7, of the Convention that the employee must be given a valid reason, prior to or at the time of
termination, at least in cases relating to conduct or performance, need only be complied with where the
termination is of a disciplinary nature; (c) employees could be obliged to take court proceedings simply to obtain
information as to why their employment had been terminated; and (d) while a valid reason for termination must
exist in the sense that the termination must not be an abuse of rights or for reasons connected with the
employees health condition, their political or religious opinions or their customs in circumstances showing
harassment or any of the discriminatory reasons referred to in the Labour Code, it was not clear that the

% This case study is reproduced from the 2009 Nipie6—7; see also GB.300/20/6.
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Ordinance allowed action to be effectively taken against terminations for other invalid reasons.

The Tripartite Committee thus concluded that Ordinance No. 2005-893 significantly departed from the
requirements of Article 4 of Convention No. 158.

In this regard, the Tripartite Committee invited the Government, in consultation with the social partners:
(i) to take such measures as may be necessary to ensure that the exclusions from the protection provided by
the laws and regulations implementing Convention No. 158 are in full conformity with its provisions; and (i) to
give effect to Article 4 of Convention No. 158 by ensuring that the CNE can in no case be terminated in the
absence of a valid reason.

In its 2008 report, submitted under article 22 of the Constitution, the Government reported that, taking into
account the recommendations of the Tripartite Committee, it passed Act No. 2008-596 of 25 June 2008,
implementing a national tripartite agreement, which repeals the provisions relating to the CNE. The CNEs in
force at the time of publication of the Act were reclassified as contracts of unlimited duration. Furthermore, the
social chamber of the French Cour de Cassation, in its judgment of 1 July 2008 (No. 1210), held that, under the
terms of Article 2, paragraph 2(b), of the Convention, the CNE is not one of the categories of contracts that can
be excluded from the protection of the Convention. The court also held that the CNE did not comply with the
requirements of the Convention.

In its 2008 observation, the Committee of Experts noted with satisfaction the information provided by the
Government which indicated that the Convention was applied at the national level.

50. The application of the Convention 8painwas discussed in the CCAS and noted in the
1995 General Survey. In the 1994 CCAS, the Workembrers noted the large proportion
of temporary contracts prevalent in the Spanistodabmarket. They considered that
special attention should be given to the establstinof safeguards against abuse of this
type of contract:> The Employer members said that the logic of thav@ation consisted,
on the one hand, of the possibility of excludingyp@rary contracts from its scope and, on
the other, of requiring safeguards to be providegrevent recourse from being had to
such contracts to avoid the protection resultimgnfthe Convention. They considered that
it would be difficult to determine how many tempgracontracts would constitute a
violation of this provision of the Convention andted further that the increasingly
frequent use of temporary contracts seemed negeissaiew of the changes in national
economies. Information on the current situation $pain is provided below, at
paragraph 58 et seq.

51. Justification for termination (Articles 4—6).The CEACR has observed that the need to
base termination of employment on a valid reasomeoted to the workers’ capacity or
conduct, or based on the operational requiremdrtteecundertaking, is the cornerstone of
the Convention’s provisions? This requirement is coupled with the prohibitiofi o
termination of employment for certain reasons dptin Article 5, several of which are
related to other Conventions or fundamental priesignd rights at work. The prohibition
of temporary absence from work because of illnessnury as a valid reason for
terminati%] has been seen by the CEACR as a reesmparable to those listed in
Article 5.

> 1LO: Provisional RecordNo. 25, International Labour Conference, 81st iBasg1994),
p. 25/123.

161995 General Survey, para. 76.

171995 General Survey, para. 137.
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52.

53.

55.

The CEACR has noted that the construction and imetdgation of the Convention’s
requirements can vary to suit national conditiond aircumstances, and has asked for
clarifications in this regard?®

The CEACR has observed the role of the courts #émet aribunals in interpreting national
requirements and thus implementing the Conventiastdigations.®® In respect of
dismissal because of temporary absence from woektdullness or injury, the CEACR
has noted the methods used for defining “temporamd “illness or injury”, and in
particular interpretation by tribunals; it has moimmented on limitations placed in these
contexts?°

While the CEACR has commented on the idea thaipmaoéy for work may not under the
Convention be the basis for disciplinary actiondleg to termination of employment, it
has not commented on national laws or practices ity or may not require that
termination of employment be a last resort in thetext of disciplinary actiorf”

Procedure prior to or at the time of terminationrii@le 7). The opportunity for defence
need not be given where the “employer cannot reddgrbe expected to provide this
opportunity”. During discussion on the 1995 Gen&alvey in the CCAS, the Worker
members commented on the importance of Articleh@;, Employer members made no
comment. Since 1995, the CEACR has commented oropipertunity for defence in
respect of several countries. In some, it asked Wwappens where the opportunity is not
given.? In other cases, the CEACR asked how the oppoytdait defence is afforded
where provision does not appear to be made inlé&igis?> and how the opportunity is
provided in practice’ In one case, the CEACR has observed that pratipigrmination
where the opportunity for defence has not beenngl@es not amount to prohibition of
termination without a valid reasofi.The timing of the opportunity for defence in redat

to the actual termination of the employment hasnbesised in two case€$ and the
availability of the opportunity for defence in casgher than those involving discipline has
arisen once’’

18 CEACR observationTurkey (termination permitted in “situation incompatibléth goodwill or
the code of ethics or other similar situations91Q); CEACR direct requestlalawi (valid reason
required) (2010); CEACR direct requeNamibia(valid and fair reason) (2010).

191995 General Survey, para. 76; CEACR observatiturkey (2010); CEACR observation:
Cameroon(2010); CEACR direct requegintigua and Barbud#2010).

201995 General Survey, para. 137; CEACR direct rejéetigua and Barbud42010); CEACR
direct requestBosnia and Herzegovin@2010).

2L CEACR direct requesMorocco(2007); 1995 General Survey, para. 93.
%2 CEACR direct requesAntigua and Barbudé2010).

%3 CEACR direct request€entral African Republi¢2010);Ethiopia (2010).
24 CEACR direct requesMalawi (2010).

% CEACR direct requesFambia(2010).

% CEACR observatiorSpain(1996).

2T CEACR direct reques¥emer(2000).

16
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56. Procedure of appeal (Articles 8-10)The instruments deal with the principle of this
right, the competent body to examine the appeslpdwers and the burden of proof.
Provisions deal also with remedy.

57. In respect of these provisions, the Employer memigpressed a concern during the
discussion of the 1995 General Survey that the COEA@ad adopted a view that
consideration be given to the rules of a certaigallesystem when interpreting the
Convention?

58. In terms of supervision since the 1995 General 8yrthe CEACR has commented on the
allocation of burden of proof in respect of eighuntries. It has asked in most cases about
the practical application of the burden’s allocatfd In two cases it has asked that steps be
taken to assure that the workers do not have to dleae the burden of proving that
termination was not justified’

59. Period of notice (Article 11). The CEACR has noted that the purpose of impodirg t
obligation on an employer intending to dispensdaitworker’s services is to prevent the
latter from being taken by surprise by immediatemieation and to mitigate its
detrimental consequences.

2 According to the Employer members,

“... a key to some misinterpretations might be foimgaragraph 203 of the General Survey.
There the clear provision of Article 9 relatingttee burden of proof was made unclear by the
statement that the Convention distanced itself ftaditional contract law and was based on
common law. Such a statement could only make sétise intention was to consider as well
the other rules of a certain legal system whenrpn&ting the Convention. They clearly
opposed such an attempt. Otherwise, in the futoog,the terms of a Convention, but the
domestic law system actually or supposedly used a®del would decisively influence the
interpretation of the provisions of a ConventiomeTmost serious misinterpretation could be
found in the last sentence of paragraph 203 ofGkeeral Survey, stating that ‘in labour
disputes legal provisions must be interpreted woda of the worker’. Such an interpretation
was contrary to legal criteria because it would m#zat, in all cases, the legal provisions
were to be interpreted in favour of the workerseBrovisional RecordNo. 24, International
Labour Conference, 82nd Session (1995), p. 24/8@. [84.

29 CEACR direct request$Ethiopia (2010); Luxembourg(2010); Lesotho(2008); Serbia (2007);
Serbia and Montenegr@006);Slovenia(2001).

30 CEACR direct request€entral African Republi¢2010);Republic of Moldov#2001).
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60.

61.

62.

63.

Since 1995, comments have been formulated in resgieabout 11 countries on this
matter. The scope of “serious misconduct” is thbjextt of several questiond; most
others ask about the scope of an existing obligadiad, in particular, whether it covers all
justified terminations with the possible exceptiminthose for serious misconduttOne
case involves the absence of provisions concemmtige.

Severance allowance and other income protectiottiql@r12) The Convention gives
equal recognition to employer-financed severandewahce and social insurance as
methaods for protecting income in the case of teatndim. The CEACR has highlighted the
fact that the Convention allows countries to deteenthe appropriate income protection
system adapted to their own specific conditionsallbws countries to move gradually
from a scheme providing only a severance allowalacene in which the protection
afforded by the severance allowance is supplemdngqohrtial protection under a social
security scheme providing unemployment benefits, tor one providing only
unemployment insurance benefits.

The CEACR observed in the 1995 General Survey $katrance allowance plays an
important role in income protection in countriesen a social security scheme does not
provide such protection or where protection is aadite® It also noted the growing
number of countries with social security scherfe 1993, 163 countries had set up a
social security scheme; 63 had established unemm@oibenefit schemes. Today 15 more
countries, coming to a total of 78, have statutorgmployment social security scheniés.

In at least one case, the CEACR observed thatlsegarity reforms had been made and
included unemployment insuranc&. In several countries provisions are made for
severance allowance in addition to those for uneympént insurance. This possibility is
recognized in Article 12(1)(c) of the ConventiorheTcomparative table in Appendix VI
suggests that, of member States that have ratifiedConvention, 13 provide income
protection via severance allowance, 13 through be#verance allowance and
unemployment insurance, and only one through ungynpént insurance alone.

In CCAS discussions on the 1995 General SurveyEthployer members expressed the
view that “expecting that in the case of justifididmissals a severance allowance should
be paid (Article 12 of the Convention) constituad example of an inadequate provision
of the Convention which was unrealistic about thlecation of resources™® In these

31 CEACR direct requestsMorocco (1997); Yemen(1997); Namibia (2001); Central African
Republic(2009).

32 CEACR direct requestdikraine (1998); Republic of Moldova2001); CEACR observation:
Finland (2000), in respect of part-time workers.

33 CEACR direct reques8erbia(2007).

341995 General Survey, paras 267—268.

%1995 General Survey, para. 274.

% |LO: 2011 World Social Security Repo?010, p. 59.
3" CEACR observationTurkey(2001).

3 Provisional RecordNo. 24, pp. 24/31-32, para. 87.
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discussions, the Worker members were concerned ataintaining a balanced approach
between the different systems of employment saciirit

64. The CEACR has made comments in respect of 17 dearin the subject of severance
allowance’® Several requests have asked about how provisioti®rzing the loss of
entittement in the event of termination for sericusconduct are applied. Others have
enquired about conditions pertaining to the ledaelages or the length of service with the
same employer. Following these requests, the desnin question have brought their
legislation into conformity with the ConventioH.

65. Consultation of workers’ representatives (Articl8).1 Articles 13 and 14 are read in
conjunction with the others in the Convention. TBiACR has noted that termination of
employment, whether for economic, technological other reasons must, like other
terminations of employment initiated by the employee justified and accompanied by
procedures for appeéf.

66. In paragraph 283 of the 1995 General Survey, the@HEexpressed that:

... consultation provides an opportunity for an exageof views and the establishment of a
dialogue which can only be beneficial for both therkers and the employer, by protecting
employment as far as possible and hence ensurimgolnéous labour relations and a social
climate which is propitious to the continuationtioé employers’ activities.

67. The Employer member of the CCAS commented that:

... they wondered why this term “consultation” htd be divided up into the terms “an
exchange of views” and “the establishment of aadjak”. The Employer members also
considered that these sub-categories could indeddhhslated into other languages, but they
did have a traditional meaning only in one counfifyey questioned why these terms used in a
particular national context were subjected to #rent“consultation” for the whole world. The
Employer members believed that, if compliance W@tinvention No. 158 was to be examined
in the future in a particular case, reference wduddmade to paragraph 283 of this year’s
General Survey and there would be a conclusionthistparticular term “consultation” must
mean an exchange of opinions and the establishofedinlogue. If, in a specific case, one
element was missing, this would no doubt be coms@tleas non-compliance with the
Convention.®®

% Provisional RecordNo. 24, p. 24/32, para. 91.

“0Bosnia and Herzegovina, Central African Republienidcratic Republic of the Congo, Cyprus,
Ethiopia, Malawi, Republic of Moldova, Namibia, Hig Saint Lucia, Serbia, Serbia and
Montenegro, Spain, Turkey, Ukraine, YeraadZambia.

*1 CEACR direct requesMalawi (minimum of five years with the same employer)439 CEACR
direct requestNamibia (minimum of 12 months’ uninterrupted employmer#)@1); a question of
practice is open with Zambia; CEACR direct requainbia(2008).

21995 General Survey, para. 276.

3 Provisional RecordNo. 24, pp. 24/29-30, para. 81.
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68.

69.

70.

71.

72.

Expressing their views on the importance of coagioih, the Worker members
commented that:

Collective bargaining and consultation were excellmeasures to prevent dismissals or
to counteract the social costs. Nonetheless, reeahould be made to these tools before the
decision to dismiss is taken. The public authasiaéso had an important role to carry out by
supporting placement services for workers, medjatiimancing, and co-financing guarantees
of wages, etc**

In a 2009 general observation on the Conventior, ®EACR stressed that “social
dialogue is the core procedural response to coleaismissals — consultations with
workers or their representatives to search for mearavoid or minimize the social and
economic impact of terminations of employment farkers”.

The CEACR has made comments acknowledging perrassiinits placed on
consultation;”® asking how the consultation requirement is apptecivil servants:®
requesting clarification on the scope of consutatieferring specifically to the purposes
set down in Article 13(1)(b} requesting information on consultation in practféasking
generally how effect is given to Article 13,and asking that measures be taken to give
effect to the provisiorr?

The Employer members expressed the view that messansidered in the 1995 General
Survey to avoid dismissals“left an illusory impression that with enough geall and
efforts it was possible to avoid dismissals evesitimations in which it was necessany?".

Collective dismissals resulting from the 2008 globeonomic crisis demonstrate that in
some circumstances terminations cannot be avoided therefore regulation on

“* Provisional RecordNo. 24, p. 24/36, para. 98.
> CEACR observationSpain(1997).
6 CEACR direct requesEinland (1996).

4" CEACR observation:Republic of Moldova(2003); CEACR direct requestSerbia and
Montenegra(2006);Latvia (2003);Ukraine (1999);Zambia(2010).

“8 CEACR observationiesotho (2008); CEACR direct requestddalawi (2010); Republic of
Moldova(2009);Serbia(2007);Ukraine (2008).

9 CEACR direct request€entral African Republi¢2010);Saint Lucia(2009);Yemen(2000).
0 CEACR observationgturkey(2001);Bolivarian Republic of Venezue{a008).
*11995 General Survey, para. 315 et seq.

*2 provisional RecordNo. 24, p. 24/31, para. 86.
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termination is necessary.Consultations with workers’ representatives mayséen as a
way of effectively managing the social consequendésese terminations?

73. Notification to the competent authority (Article)14The CEACR has noted that the
Convention leaves the purpose of natification & ¢cbmpetent authorities entirely to each
country to determine® It has observed similarly that the timing of nistition relative to
consultations with workers’ representatives willpded on the national methods of
implementation and in particular on the respeatole of the workers’ representatives and
the competent authority?

74. Since 1995, the CEACR has made comments acknowlgdgermissible limits when
notice to the competent authorities is requirédsking for details of practic&,inquiring
about the minimum period of noticgasking what measures are envisaged to give full
effect to the provisior?? and asking that a minimum period of time be sedoordance
with Article 14(3).%

Council Directive 98/59/EC of 20 July 1998 on the approximation of the laws of the
Member States relating to collective redundancies

The European Council adopted in 1998 a Directive with notification and consultation elements relevant to
those in Convention No. 158. Under the Directive, as transposed into national law, an employer contemplating
collective redundancies shall begin consultations with the workers’ representatives in good time with a view to
reaching an agreement. The consultation must at least cover ways and means of avoiding collective
redundancies or reducing the number of workers affected, and of mitigating the consequences by recourse to
accompanying social measures aimed, inter alia, at aid for redeploying or retraining workers made redundant.
Information requirements are set down, along with procedures to be followed, including notification to the
competent public authorities.

The Directive does not apply to collective redundancies effected under contracts of employment
concluded for limited periods of time or for specific tasks; to workers employed by public administrative bodies
or by establishments governed by public law; and to the crews of seagoing vessels. There are also limiting
quantitative thresholds relating to the size of foreseen redundancies relative to employment in the
establishment.

All 27 EU Members are obliged to transpose the Directive into national legislation.

3 See reference to the ILO instruments on terminatib employment in the Global Jobs Pact,
paragraph 14(2).

> Baker and McKenzieThe global employer: How to respond to a globalsisii 2009; ILO
Helpdesk 2009The financial and economic crisis: Responding resgay, some frequently asked
guestions.

%1995 General Survey, para. 290.

61995 General Survey, para. 289.

> CEACR observationSpain(1997).

* CEACR direct requestsBolivarian Republic of Venezueldl996); Yemen(1998); Ukraine
(1998);Latvia (2003).

9 CEACR direct request8olivarian Republic of Venezue{a000);Namibia(2001).
9 CEACR observationTurkey(2001); CEACR direct request&thiopia (2010);Malawi (2010).

®1 CEACR direct requestdBosnia and Herzegovin&008); Antigua and Barbudg2009); Saint
Lucia (2010).
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Part Ill. Review of employment

termination legislation

Ten country studies

Australia

75.

76.

77.

This part looks at employment termination legislatand practice in ten countries selected
for review. These studies were conducted nationafiged on common terms of reference,
found in Appendix V, established through consuftasi with the Office. It was not
possible in all cases for data sought by the terimseference to be retrieved and reported.
For example, data on dismissals were explicitlygbbdrom the Swiss Statistical Office,
which confirmed that such data are not kept. Dataantract types were reported from
Chile, South Africa anépain Data on reasons for termination were reportech fezhile
(as stated in notice letters) aidmenData on cases of appeal were reported from Jordan
(although without subject matter$painand Yemen This reflects the situation that it is
generally known that comparative data on dismissadsscarce. In some cases, available
data were not relevant, and in others data wereesstully found following through on
issues raised in the country studies. This wag#se in respect of labour market data for
Australia, Singapore an¥emenln these circumstances, conclusions have not tesm
about such matters as, for example, the effectiopesof protection.

Australiaratified the Convention in 1993. Trends in applythe Convention can be seen
over three time periods governed by different lldted legislative provisions coinciding
with changes in government: the Workplace Relatiaos1996 (hereinafter “Workplace
Relations Act”), the Workplace Relations Amendméi¥ork Choices) Act 2005
(hereinafter “Work Choices Act”), and the last mefioenacted in the Fair Work Act 2009
(hereinafter “Fair Work Act”).

As a federation of States, the Australian CommottiveéNational) Parliament is
empowered to legislate on certain specified matiewmshe extent that the Commonwealth
does not use those powers, the six States maygves®f their own. As a result of judicial
and legislative developments over the past 20 ydiaes of the six States have referred
certain of their legislative powers to the Commoaltre > Thus, the Fair Work Act,
enacted by the Commonwealth, has been able to &paly private sector employers and
employees in those five States, without excepsamge 1 January 2010. It also applies to
all federal public sector employees, and to moslipsector employees in Victoria. Only
the State of Western Australia has refused to aadpevith the Commonwealth, but even
in that State the Fair Work Act applies to over @) cent of employees. Prior to this,
implementation through the Workplace Relations Aelied on several different

! OECD:Employment Outlook 2010 — Moving beyond the jolsisgp. 176.

2 See Industrial Relations (Commonwealth Powers) 2809 (New South Wales); Fair Work
(Commonwealth Powers) Act 2009 (Victoria); Fair WqiCommonwealth Powers) and Other
Provisions Act 2009 (Queensland); Fair Work (Commealth Powers) Act 2009 (South
Australia); Industrial Relations (Commonwealth Peosye Act 2009 (Tasmania). A similar
arrangement had been in place for one of the fiates$, Victoria, since 1996.
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constitutional bases; the CEACR during this penioted with interest the Government’s
first report on implementation and asked for infation on practical application.

78. Implementation methods, scope and definitioriEaree exemptions have been the subject
of law and policy change during the periods undscussion.

79. Under the Workplace Relations Act there was a &uatfi period of three months’
continuous service for protection from unfair dissal. The period was extended to six
months by the Work Choices Act and retained byRaie Work Act. The Fair Work Act
introduced a one-year qualifying period for “smatlisiness employers”, that is those with
less than 15 employees.

80. Prior to the Work Choices Act, there had been gaslative limitations based on employer
size. The Work Choices Act introduced an exemption employers of fewer than
100 employeed. The Fair Work Act removed this exemption, butadiiced the category
of small business employers applying to aspecpsaiection described below.

81. Lastly, prior to the Work Choices Act, employeesowtad been made redundant had been
able to claim that an unfair dismissal had occuifguocedural fairness in the process of
dismissal had not been respected. The Work Chomemdiments introduced a “genuine
operational reasons” exclusion that barred a ctd#imnfair dismissal where reasons of an
economic, technological, structural or similar maturelating to the employer’s
undertaking, establishment, service or busineselating to part of it, were claimed. The
Fair Work Act replaced the “genuine operationabme” exclusion with a more narrowly
framed defence of “genuine redundancy” defined asit@ation where “the person’s
employer no longer required the person’s job topbeformed by anyone because of
changes in the operational requirements of the @yapk enterprises” and consultation as
required by relevant awards or agreements has falen’

Workplace Work Choices Act (2005) Fair Work Act (2009)

Relations Act

(1996)

Three-month Extended three-month qualifying Removed 100-employee exclusion from unfair

qualifying period period to six months dismissal claims
Exempted terminations where Removed exemptions related to: (a) workers engaged
employer has 100 employees or on fixed-term contracts or specific task removed and
less (b) workers dismissed during or at the end of a
Exemption of employee engaged probationary period
on a seasonal basis Retention of six-month qualifying period

Qualifying period for businesses with less than
15 employees set at 12 months

82. The Fair Work Act has a “high-income threshold”ufrently set at earnings of A$108,300
or more — that prevents a claim of unfair dismisgainualized average earnings for a
full-time employed adult are approximately A$68,df2Ged on May 2010 average weekly
earnings figures for the public and private sectArselated limitation is that the claiming

¥ CEACR direct requeshustralia (1997).
* Work Choices Act, section 643(10).

®See A. Forsyth: “Australian regulation of econordismissals: Before, during and after ‘Work
Choices™, inSydney Law Review008, Vol. 30, pp. 506-536.
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employee must be covered by a modern award or &aventerprise agreement apply to
him or her; in practice this may exclude high-levelnagerial personnél.

Law and policy changes for small employers in Australia

The 100-employee exemption was enacted in the Work Choices Act to help smaller enterprises. The
Government of the day explained that “the costs of unfair dismissal claims weigh more heavily on smaller
businesses which may not have the necessary expertise or resources to deal with an unfair dismissal claim.
These are costs small and medium-sized businesses can ill afford”. * A study by Oslington and Freyens cited by
the Government showed that the average cost of contested dismissals can reach almost A$15,0002 or 35.7 per
cent of annual wage costs. The cited study also estimated that the average cost of an uncontested dismissal
was A$3,044 or 10.3 per cent of annual wage costs.

The Government explained also that “[t]he proposed exemptions will reduce barriers to job creation and
will benefit potential employees who may have previously been excluded from the labour market.. The
Government cited research by Harding that “showed that dismissal laws contributed to the loss of about 77,000
jobs from businesses which used to employ staff and now no longer employ anyone. However, the impact on
jobs growth would appear to be greater than the estimates in this study as the figures do not take into account
jobs that have been lost by businesses which have reduced their workforce due to the laws, but still have
employees. Nor do they include jobs which would have been created if there were no unfair dismissal laws. The
survey also showed that the laws impact negatively on the most disadvantaged jobseekers. It found that
businesses were now less inclined to hire young people, the long-term unemployed, and those with lower levels
of education, turning instead to casuals and others on fixed-term contracts or longer probationary periods”.

The study by Oslington and Freyens that had calculated costs also reviewed the survey-based literature
and methodologies used to produce estimates of employment impact, including that by Harding. On the basis of
empirical evidence of the actual costs of termination, taking into account the frequency of contested dismissals,
Oslington and Freyens estimated the direct employment impact of Australia’s then proposed changes to unfair
dismissal protection to be significantly below 77,000. 3

Based on actual characteristics of employer size, the current Government has estimated that exclusion
removed unfair dismissal protection from approximately 56 per cent of employees in Australia.# Applications for
claims dropped significantly after the Work Choices Act was adopted. 5

The Fair Work Act also targeted small business for special treatment in respect of employment
termination; the threshold is now 15 employees rather than 100. In addition to a 12-month qualifying period, a
Small Business Fair Dismissal Code was included. The Code lowers the burden of proof to be applied for these
employers where serious misconduct is the basis for a discharge. 8 A recent decision has upheld the lower
standard under the Small Business Fair Dismissal Code. A dismissal will be justified if the small business
employer had reasonable grounds for conclusions reached; the belief of the employer not the conduct of the
employee is the subject of review. ’

1 Explanatory Memorandum, Workplace Relations Amendment (Work Choices) Bill 2005, p. 26. 2 Actually A$14,705
according to Oslington and Freyens. 3 B. Freyens and P. Oslington: “Dismissal costs and their impact on employment:
Evidence from Australian Small and Medium Enterprises”, in The Economic Record, 2007, Vol. 83, 99, pp. 1-15.
4 Explanatory Memorandum, Fair Work Bill 2008 (Cth) [r.210]. 5 A. Chapman: “Protections in relation to dismissal: From the
Workplace Relations Act to the Fair Work Act’, in University of New South Wales Law Journal, 2009, Vol. 32(3),
pp. 746-771. 6ibid. 7 Narong Khammaneechan v. Nanakhon Pty Ltd ATF Nanakhon Trading Trust T/A Banana Tree Café
(U2010/8180), 14 Oct. 2010, at www.fwa.gov.au/decisionssigned/html/2010fwa7891.htm (accessed 5 Nov. 2010): “At the
outset it is appropriate to note that unlike a consideration of the dismissal of an employee of a business that is not a small
business employer, the function of FWA is not to determine on the evidence whether there was a valid reason for dismissal.
That is, the exercise in the present matter does not involve a finding on the evidence as to whether the applicant did or did
not steal the money. The application of the Small Business Fair Dismissal Code involves a determination as to whether there
were reasonable grounds on which the respondent reached the view that the applicant’s conduct was serious enough to
justify immediate dismissal. As such, the determination is to be based on the knowledge available to the employer at the time
of the dismissal, and necessarily involves an assessment of the reasonableness of the steps taken by the employer to gather
relevant information on which the decision to dismiss was based”, para. 60.

83. Data from August 2009, indicate that of 9.33 milliemployees, the largest proportion
(36 per cent) of the size groups for which data@esented, are employed in locations
with 100 or more employees. Those data do not gwagk locations of 15 or less

® A similar exclusion was noted in the 1995 Gen&ralvey, para. 85.
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employees, making it difficult to say what percgetaof employees work for small
business employers. The figure would be more ti3ape2 cent but less than 37 per cént.

Figure 1.  Australia: Size of work location by number of employees, August 2009

Do not know
4%

Less than 10
employees
23%
100 or more T (Rt .
employees e
36%

10-19 employees
14%

20-99 employees

23%

Source: Australian Bureau of Statistics: Employee earnings, benefits and trade union members, table 5 (Series 6310.0)
(Aug. 2009).

Coverage of workforce

The most recent figures from the Australian Bureau of Statistics (ABS) reveal that around 9 per cent of all
“employed persons” work as “independent contractors” in their main job. ' Those workers are therefore unable
to benefit from the employment protection measures in the Fair Work Act. As far as employees are concerned,
the federal Government estimated in November 2008 that its (then) proposed laws on termination of
employment — taking into account qualification period and high-income limitations — would mean that some
80 per cent would be eligible to bring unfair dismissal claims, compared to only 44 per cent under the
Workplace Relations Act as it then stood. 2 The figure is 100 per cent in relation to claims of termination for
discriminatory or prohibited reasons, that is “unlawful termination” under previous legislation.

1 Australian Bureau of Statistics: Forms of Employment, November 2009, Catalogue No. 6359.0, Canberra, 2010.
2 Explanatory Memorandum, Fair Work Bill 2008, pp. Ixxxi—Ixxxiii (Regulatory Analysis, Attachment B).

84. Justification for termination. During all three periods employment terminatios baen
an “unfair dismissal” where it is determined to édeen “harsh, unjust or unreasonable”
and an “unlawful termination” where it has been &dor prohibited grounds, which have
at all times been consistent with those requirethbyConvention.

" Australian Bureau of StatisticsEmployee earnings, benefits and trade union members
(Series 6310.0) (Aug. 2009).
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Workplace Relations Act (1996) Work Choices Act (2005) Fair Work Act (2009)

Unfair
dismissal

Unlawful

termination

Where termination is “harsh, Unchanged Unchanged
unjust or unreasonable”

Employer prohibited from Unchanged Substantively unchanged
terminating on grounds in Article 5

Additional new ground of “carers’ responsibilities”

“Unlawful termination” subsumed within “adverse
action”

85.

86.

87.

88.

Procedure prior to or at the time of terminationThe entire circumstances of a
termination are examined to determine if it wasaimfthat is “harsh, unjust or
unreasonable”. This includes whether an opportdoitgefence was given to an employee
charged with misconduct or being unable to do die However, the fact that such an
opportunity was not given will not automaticallynder a dismissal unfair, if the employer
can otherwise justify the dismissil.

Procedure of appeal. An application for relief against an unfair disedtcan be lodged
with the Fair Work Authority, which is authorized tonciliate, mediate and ultimately
arbitrate the matter. The claim must be lodged iwittd days after the dismissal takes
place; the Fair Work Authority may extend the tipeziod in exceptional circumstancés.
This period was 21 days under both the Workpladat®es Act and the Work Choices
Act. A 60-day limitation is applied under the Falork Act for claims of unlawful
termination '

The Fair Work Authority is empowered to examine teasons for a dismissal and
determine whether it was justified. Since the Wdork Authority must be “satisfied” that
a dismissal is unfaif there is in a practical sense a burden on theécamplto establish a
case for relief. On the other hand, where an engplaileges misconduct by the applicant,
and that allegation is denied, the employer has\agentiary onus to put forward some
evidence to suggest that the misconduct occutfddhe situation in relation to the burden
of proof is different where an employee allegesialawful termination. In such cases, the
burdenliss on the employer to prove that the em@ayas not dismissed for a proscribed
reason:

If a termination is found to be unfair or unlawfa, make-whole remedy — including
reinstatement — may be ordered. Compensatory awaelsapped in cases of unfair
termination. They are uncapped in cases of unlatefohination, where a penalty may also
be imposed on the employer.

8 Byrne v. Australian Airlines Ltd(1995) 185 CLR 410, cf. Industrial Relations Ac®88,
section 170DC, under which any failure to accordam hearing would render a termination
unlawful, regardless of whether the employee’s cohdor performance appeared to merit
dismissal: see, for exampl&hieldsv. Carlton & United Breweries (NSW) Pty L{d999) 86
FCR 446.

® Fair Work Act, section 394i.

1% Fair Work Act, section 366.

™ Fair Work Act, section 385.

2 Hincheyv. North Goonyella Coal Mines Pty L{@009) 178 IR 252.

13 Fair Work Act, sections 261 and 783.
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Workplace Relations Act (1996) Work Choices Act (2005) Fair Work Act (2009)

Unfair Reinstatement with or without back pay or, Addition to take account of any employee Unchanged
dismissal where reinstatement is inappropriate, misconduct that contributed to decision to
compensation capped at six months’ wages dismiss

Addition that no compensation to be paid for
shock, distress or humiliation

Unlawful Reinstatement, uncapped compensation, Unchanged Unchanged
termination  penalty

89. Period of notice. Notice of termination in accordance with the léngf the employee’s
service is required under the three regulatorymegi The Fair Work Act added that notice
must be in writing. Under the Fair Work Act at lease week’s notice is required, to a
maximum of four weeks for an employee with morentfige years of service. Payment in
lieu of notice is permitted. The notice requiremeaés not apply to: (a) employees hired
for a “specified period of time, for a specifiecska or for the duration of a specified
season”;* (b) employees terminated for serious misconducy;“¢asual”’ (temporary)
employees; and (d) trainees (other than apprepteregaged for a specified period or for

the duration only of a training arrangement.

90. There are also special exceptions from the notfceemnination provisions for certain
“daily hire” or “weekly hire” employees in the bdihg and construction industry or the
meat industry™®

Workplace Relations Act (1996) Work Choices Act (2005) Fair Work Act (2009)

Employer to provide notice of Unchanged Requirement added that employer must
termination in accordance with a provide for notice in writing

sliding scale of minimum notice

periods

91. Severance allowance and other income protectiogh.worker who loses his/her job is
generally entitled to income support. Current sufspare means tested. To be eligible, a
person must be looking for paid work and parti@pat various activities designed to
enhance their chances of obtaining such work. Tae Work Act added a general
entittement to seniority-based redundancy paymaentases where the employee was
terminated because the employer “no longer reqtiregob done by the employee to be
done by anyone” and the employee has at least I2hs@f service'® Small business
employers are excluded from the redundancy paymblgation; in other cases special
application for exemption can be made showing iitgtid pay.

1 The courts have held that an employment contréltiat be treated as being for a “specified”
period, task or season if it can be terminated ditjca, even though it may also be agreed that the
hiring will expire at a set time or on the compdetiof a particular jobCooperv. Darwin Rugby
League Inc(1994) 1 IRCR 130Andersenv. Umbakumba Community Coun¢ll994) 1 IRCR 457,
SPC Ardmona Operations Ltd Esam(2005) 141 IR 338. It is also provided in secti®#8(2) that
this exception will not apply if a “substantial sem” for engaging the employee on such a contract
was to avoid the application of the minimum staddaon notice of termination and redundancy.
This provision, which dates back to 1993, was idetlito satisfy Article 2(3) of the Convention.

15 Fair Work Act, section 123(3).

1% See also E. Shi: “Redundancy pay in Australia foReand after work choices”, irabour Law
Journal 2008, Vol. 59, pp. 47-68.
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92.

93.

94.

Workplace Relations Act (1996) Work Choices Act (2005) Fair Work Act (2009)

Unemployment benefit through Unchanged Unchanged

social security Added general entitiement to seniority-based
severance allowance in cases of redundancy,
but not applicable to employers with less than
15 employees

Consultation of workers’ representativesAll modern awards — which cover virtually all

workers in the country — contain a provision olsiggiemployers to notify employees and
their representatives of any major changes thatilely to have a significant impact on

employees, and/or any decision to make employegdisndant, and then discuss those
changes'’ The Fair Work Act requires that all new enterpriggeements contain a term
mandating consultation over such changes. If thiégsafail to agree on a term of their

own, their agreement is taken to include a modeh.t&

Where an employer decides to dismiss 15 or mord@mes for “reasons of an economic,
technological, structural or similar nature”, it shunotify any relevant union and give that
union an opportunity to consult over measures tertawr minimize the proposed
dismissals, or to mitigate their adverse effett. this is not done, an affected employee
or union may apply for remedy to the Fair Work Aarity. ?° The Fair Work Authority
may make “whatever orders it considers approprigtehe public interest” to put the
employees and their union(s) in the same posisonfar as possible, as if the employer
had complied with its notification and consultatiobligations. This power is subject to
certain limitations* For example, the Fair Work Authority may not ordeinstatement of
an already dismissed employee, withdrawal of aceatif termination if the notice period
has not expired, or payment of an amount in lieuwedhstatement, or severance pay.
Nevertheless, so long as an application is madeklyuenough, the Fair Work Authority
may be able to halt redundancies from being impleett to ensure that appropriate
consultation occurg?

Notification to the competent authorityWhere 15 or more employees are dismissed for
reasons of an economic, technological, structurasimilar nature, the Fair Work Act
requires the employer to notify the federal agemsponsible for the administration of the

social security system. The notice “must be givers@n as practicable after making the

decision; and before dismissing an employee in recwe with the decision™

Remedies for failure to comply are stipulated.

" SeeAward Modernization Statemef008), 177 IR 8 at [18].
18 Fair Work Regulations 2009, Schedule 2-3.

19 Fair Work Act, sections 531 and 786.

2 Fair Work Act, sections 533 and 788.

2L Fair Work Act, sections 532 and 787.

%2 5ee, for exampldiustralian Bureau of Statistios Community and Public Service Uni¢2009)
AIRC 476.

2 Fair Work Act, sections 530 and 785.
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Chile

95. Chile has not ratified the Convention. The 1995 é&ahSurvey reported a difficulty in
applying Article 13, and contained no informatiom grospects for ratification. The 2001
survey reported that Chile was one of 15 membeteStéor which the question of
ratification was not excluded, was being examinedwould be reconsidered after
obstacles in national legislation had been remcVe@urrently, the Government has not
incorporated within its programme its intentionréify the Convention nor to modify the
legislation relative to termination of employment protection against unjustified
termination.

96. Implementation methods, scope and definitionthe Chilean Labour Code applies to all
workers except to civil servants, workers in statelertakings or institutiong> and
independent worker§® Services rendered by persons who work either iiredth the
public, or intermittently or sporadically at homare not considered as involving
employment contracts, and therefore also fall detdhe scope of application of the
Chilean Labour Codé€’ Graduates of institutions of higher education oofgssional
technical training programmes, for a specified quriare also excluded® Domestic
workers and managers are subject to specific nwlitls regard to the termination of
employment.

97. A special regulation allows easier dismissal with@empensation, in the case of
fixed-term contracts and contracts for specifickéasr on a casual basfS.Fixed-term
contracts are limited to a one-year duration, idiclg a single renewal’ The period is
two years for managers or individuals with a preifesal or technical degree. A
presumption favouring an indefinite contract of éwgment is made in cases of
accumulated employment. The use of fixed-term emtérand contracts for specific work
has increased in the last years. Labour Departfigames for 2008 are shown in figure 2
below.

242001 survey, para. 17.

% Chilean Labour Code, article 1.

% Chilean Labour Code, articles 3 and 8.

%" Chilean Labour Code, article 8.

2 pyrsuant to article 7 of the Chilean Labour Caafeindividual contract of employment is an
agreement by which the employer and the workerrénte a reciprocal obligation, by which the
latter agrees to render services under the supanvisd immediate direction of the former, who
agrees to pay an agreed remuneration for thosessrv

29 Chilean Labour Code, articles 159(4) and 159(5).

30 Chilean Labour Code, article 159.
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Figure 2.

98.

99.

100.

Chile: Contracts registered by the Labour Department, by type, 2008

Other

Fixed-term 30

10%

Specific task
15%

Indefinite
duration
2%

Source: Administrative records, Labour Department, Chile, 2009.

Legislation does not provide for a probationaryiquerexcept for a two-week period for
domestic workers within which either party can terate the contract with three days’
notice.

Justification for termination. The Chilean Labour Code prohibits dismissal withjoist
cause, that is based on condticor operational requirements, meaning economic or
technical reasons or a combination of bdtdurisprudence holds that “it is necessary that
the [operation] circumstances do not solely derikem the will or liability of the
company, but must be objective, serious and permtanelhe economic problems of the
company should not be temporary or amendable *.Termination without cause
(desahucio)s permitted in respect of the employment of emeisyrepresentatives and
domestic workers*

The Chilean legislation includes all the reasomwigied for in Article 5 of the Convention
as circumstances that cannot constitute a valsbretor termination. Court decisions have
uniformly supported these restrictions establishgdhe law. In addition, some workers
benefit from special status-based protectifwrero laboral) In these cases termination
must be judicially authorized on the grounds of therker's conduct, completion of
contracted work or contract terf.

31 Chilean Labour Code, article 160.
%2 Chilean Labour Code, article 161.
33 Concepcion Appeal Court. Rol No. 342-2007, Now20
% Chilean Labour Code, article 161.

35 Chilean Labour Code, article 174.

30

TMEE-C.158-R.166-2011-Copy for interactive version-En_1.docx



101.

102.

103.

104.

105.

106.

Termination for reasons of capacity

Among the valid reasons for termination, the Chilean legislation does not contemplate reasons connected
to the capacity of the worker since the entry into force of Law No. 19,759 of 2001. This law eliminated the
reason of “performance or technical inadequacy” among the valid reasons for termination to motivate employers
to train their workforce instead of resorting to termination. The employers’ associations consider that this
inflexibility of the legislation leads to the issuing of fixed-term contracts or contracts for specific tasks.

The Convention envisages the capacity of the worker as one of the valid reasons for termination.

Procedure prior to or at the time of terminationThere are no requirements set out in
law; employers may adopt internal rules in practice

Procedure of appeal. Workers can go to the labour inspectorate to ehght an
unjustified, unfair or improper dismissal. The iasforate is obliged to mediate the
dispute. If mediation does not result in any agrestnthe worker may take the employer
before the employment tribunal within 60 days &f termination®

A labour justice reform took place in 2008 that teonplated three procedures, one of
general application, a monitoring procedure an@exific procedure for the protection of
fundamental rights.

There is no general right to reinstatement follayimfair dismissal. Reinstatement is
available only in cases of termination based oorolignatory grounds and in those cases
related to the termination of workers who benebtii thefuero laboral

Period of notice. A notice period of 30 days is required both in tases of termination
without causddesahucio)and based on the requirements of the undertapiagmnent in
lieu of notice is allowed. Summary dismissal with@unotice period is permitted for
conduct-related dismissafs.

Severance allowance and other income protecticdn unemployment insurance savings
account scheme (UISA) was set up in 2002 to prowdsployed persons with an
individual account to be drawn from upon involugtanemployment® Enrolment in the
scheme has been mandatory for all workers enténttgan employment contract since
2002, whether permanent, fixed term or hired tdgoer a specific task, although different
rules are applied. Funding is co-contributory beméhe worker and the employ&tThe
individual account benefits are drawn down upon olamtary termination; a
government-financed solidarity fund tops up besefihere the beneficiary qualifies for
them. Qualifying periods and minimum contributiames apply to the schem®.The
amount paid out depends on the account balancthandimber of contributed months.

36 Chilean Labour Code, article 168.
37 Chilean Labour Code, article 161.
3 Law No. 19,728 of 2001.

392.2 per cent of the wage: 1.6 per cent paid byethployer and 0.6 per cent paid by the worker,
with an established maximum.

0 Details summarized at www.ssa.gov/policy/docs/desg/ssptw/2008-2009/americas/chile.html
(accessed 9 Nov. 2010).
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107.

108.

109.

110.

According to the administration that manages thstesy,*' 6.2 million workers had
accounts in September 2009, with a monthly averafg®7,387 workers requesting
unemployment benefits. During 2009, 559,063 workender fixed-term contracts and
contracts for specified time requested benefitsnftbeir individual accounts, compared
with 251,066 workers with indefinite contracts.

In addition to the income protection provided thgbuhe UISA system, where the grounds
for terminations are not attributable to the workedundancy odesahucip, employers
must pay workers 30 days’ remuneration for each péaervice worked continuously
up to a limit of 330 days, subject to a one-yealifjoation requirement:> This minimum
obligation to pay is extinguished if an individual collective agreement provides more
favourable terms. Domestic workers, exempted undemployment insurance schemes,
are entitled to a different indemnity. If a coudcathres a dismissal unjustified, unfair or
unlawful, the abovementioned compensation is irsgédy 30 per cent. If there is deemed
to be no plausible reason for dismissal, the commgtom is increased by 50 per cent. If the
grounds for a dismissal based on conduct are udfmljrthe compensation is increased by
80 per cent. Finally, the increase in compensatidhbe 100 per cent if the court rules
that there were no plausible grounds for dismié8al.

Consultation of workers’ representativesWhere termination is on the grounds of the
requirements of the undertaking, there is no reguént for prior consultation with trade
unions for the need to implement measures to ntighe adverse effects of any
terminations. Collective bargaining agreements heaxger contemplated such clauses. The
1995 General Survey reported the Government's atidic that this lacuna posed a
difficulty in application.*

Notification to the competent authorityAny termination of employment, for whatever
reason, must be notified to the labour inspectosatéhe time the worker receives the
termination notice?® The notification must include a statement of teason for the
termination (see figure 3). Although there is nmvsion that specifically obliges
notification in the case of large redundancies,dttinary notification requirement would
yield information of the number and categories darkers likely to be affected by a
redundancy and the period over which the terminatére intended to be carried out.

1 See www.afcchile.cl/frameset.asp?orden=1 (accesdéml. 2010).
2 And any fraction of a year greater than six months

*3 Chilean Labour Code, article 163.

*4 Chilean Labour Code, article 168.

51995 General Survey, para. 359.

48 Chilean Labour Code, articles 161 and 162.
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Figure 3.

Chile: Number of notice letters registered, by reasons given for termination,
Labour Department, January-September 2010
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Gabon

111.

112.

113.

Gabonratified the Convention in 1988. The CEACR curkenéquests information on the
application of the Convention in practice.

Implementation methods, scope and definitiorithe Labour Code of 1994, as amended,
covers all workers and employers in all branchescohomic activity, regardless of formal
legal status®’

Safeguards are applied to contracts other tharetlbsndefinite duration. Fixed-term
contracts must be in writing, not exceed two yehrstion, and may be renewed only
once. An amendment made in 2010 removed the ptligsior fixed-term contracts to be
renewed more than once, provided the cumulativeataur of the contracts does not
exceed two year§® A global safeguard interprets any employment mof@arming to the
requirements of the labour law to be one of indefiduration*

4" Labour Code, article 1.
“8 Labour Code, article 23, as amended by Ordinaredli8/PR/2010 of 25 February 2010.

49| abour Code, article 27.
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114.

115.

116.

Gabon'’s active population and labour market

The composition of Gabon’s labour force has an impact on how “all branches of economic activity and
employed persons” may be affected by the Labour Code and the Convention. The population of Gabon is
approximately 1.5 million. In 2008, official estimates placed the economically active population at 687,000. It is
estimated that 60 per cent of the labour force is occupied in agriculture, 15 per cent in industry and 25 per cent
in services. The number of government employees at all levels in 1999 was 100,500. ' According to the African
Development Bank (ADB), businesses in Gabon fall into three categories. The first is large enterprises — some
20 major companies — that are mostly legally registered subsidiaries of major international groups. The second
are medium-sized companies, mainly in retailing, hotels, restaurants and services. This group could account for
the ADB’s 25 per cent employed in services. The third group according to the African Development Bank are
many small enterprises operating in the informal sector. The Ministry for SMEs considered in 2005 that there
were about 4,000 firms officially defined as SMEs, as well as between 6,000 and 9,000 small trading
businesses and other small units in the informal sector. 2

1ILO LABORSTA database. 2ADB: African Economic Outlook 2005, Gabon, 2005, p. 245.

Justification for termination. A valid termination in Gabon is based either onspeal
grounds(le motif personneljelated to the capacity or conduct of the workereconomic
grounds related to the operation of the enterpfibe.employer may terminate contracts of
specific duration only where there is gross miscmhdand contracts for specific tasks,
with notice where the worker commits error, andheitt notice in cases of gross
misconduct®

Invalid reasons for terminatioflicenciements abusifsinclude all those required by
Article 5 of the Convention, in addition to othets.

Procedure prior to or at the time of terminationWhere dismissal on the grounds of
capacity or conduct is proposed, a letter mustene ® the worker inviting him/her to an
interview. Among other requirements, the letter maoslude the reason for the proposed
action and give notice of the right to assistanceepresentatiori? The worker is given an
opportunity for self-defence during the interviemdaa “cooling off” period of five days is
required afterwards, during which the employer may terminate the worke? These
provisions are consistent with many offered inReEzommendation.

0| abour Code, articles 47 and 48.

®l Labour Code, articles 78 and 36. These include, raolour, sex, religion, political opinion,
national extraction and social origin. Also inclddien prohibited grounds are the opinions of the
worker, his/her trade union activities and membigrsin non-membership in a trade union, as well
as filing a complaint or involvement in proceediraikeging the violation of law by the employer,
terminations contrary to authorization procedureslerisions taken by the labour inspectorate (of
workers’ delegates, for example), refusal to reitesta worker whose contract has been legally
suspended — such as during an enterprise closieraydrkers’ obligatory military or civil service, a
period of non-work related sickness of not morentbix months, a long illness, indisposition due to
occupational illness or injury, maternity leaveridg disciplinary investigation not exceeding eight
days, etc.

52 Labour Code, article 51.

3 Labour Code, article 52.
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117. Procedure of appeal. Labour courts have jurisdiction over claims of ustified
termination>* Disputes over termination are subject to conaiiiat®™ Appeal may also be
made to the courts for decisions taken in situatiwhere termination must be approved in
advance by the labour inspectorafeAppeals can be brought at least five years after
termination>” The Labour Code specifically empowers the courisidge the justification
for the terminationt® and the burden of proof rests with the employeReinstatement
may be ordered in cases of unjustified terminatione in retaliation for the exercise of
legal or collective bargaining rights, or of workedelegates; otherwise, damages are to be
awarded®

118. Period of notice. The terminating party must give notice of termioat payment may be
made in lieu thereof. The period of notice is basedeniority. Notice is not required in
cases of gross miscondutt.

119. Severance allowance and other income protectigh.severance allowance is to be paid
to all workers terminated for any reason other tkarnious misconduct, provided the
worker has two years’ seniority with the employamly one year’s seniority is required in
cases of termination for economic reasons. Theofdiee severance allowance is set at not
less than 20 per cent of average total salary dutie previous 12 months’ employment
for each year of seniority?

120. Consultation of workers’ representatives and nadifion to the competent authorityThe
labour inspectorate must approve in advance indalichnd collective terminations for
operational reasons. An application for approvahnoda be made before workers’
representatives are consulted. Legislation setstloaitinformation to be conveyed to
workers’ representatives, who those representatives and the time framework within
which consultations are to take place. A sociahpta the redundancies is required where
more than ten workers are to be terminated. Theoowt of consultations is to be noted in
writing and reported to the labour inspectoratenvtfte application for approval of the
redundancies® Failure to follow these procedures in cases ohiteation for operational

>4 Labour Code, article 317.

% Labour Code, articles 314-316.

® See Conseil d’Etat, 24 June 2005, aff. Ekounda@egn\Etat Gabonais, Rep. No. 37/2004-2005.
Advance approval is required in cases of termimatifor economic reasons, and dismissal of
workers’ delegates, pregnant women, and women dermity leave.

" Labour Code, article 159, although cases of temtion are not specifically mentioned:;
article 2262 of the Civil Code of France, whichssll applicable in Gabon, sets the limit at
30 years.

8 Labour Code, article 74; see, for example, Coappeél judiciaire de Libreville, 29 June 1999,
aff. Ekang Ekang André c/ Africa Diffusion, Rep. N86/98-99.

% Labour Code, article 53.
% Labour Code, article 75.
8 Labour Code, article 64.
%2 Labour Code, article 70.

53 Labour Code, article 59.
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Jordan

121.

122.

123.

124.

125.

126.

reasons is sanctioned both criminally and civfifyTerminations not in accordance with
these procedures are also declared abusive, ajatstdbthe relevant remedies.

Jordan has not ratified the Convention. The 1998e@d Survey contained no information
on obstacles to or prospects for ratification. P81 survey reported that Jordan was one
of the eight countries that considered that thatromal legislation represented an obstacle
to ratification but did not specify further the na of the obstacle®

Implementation methods, scope and definitiorBmployment contracts may be for a
specified period of time or task or of indefinitardtion. There are no limitations on the
use of fixed-term or specific task contracts; dlighdifferent rules apply however in
respect of their termination. An employee may beleged for a maximum three-month
probationary period. If the employee continues wafter the probationary period, the
employment is considered of indefinite durationbjeat to the relevant rules on
termination.

Justification for termination. There is no general requirement to justify a teation. A
complaint may however be brought to court claintimgt a termination was “arbitrary and
violates the provisions of the labour law”. A prtibaary employee may be terminated
without notice or indemnity.

There are a number of prohibited grounds for teatnom. These include during the
employee’s pregnancy or maternity leave, while grenfng military or reserve service,
while the employee is on annual or sick leave orlemve granted for the worker’s
education, purposes of learning, pilgrimage, oteave agreed by both parties to take up
trade union office or studies in a recognized o college or university’ Nor may
race, language and religion, which are constitatign prohibited grounds for
discrimination, be grounds for termination.

An employer is not obliged to give a reason fomieating any type of employment
contract. In principle, fixed-term and specificka®ntracts terminate on the completion of
the period or task. The employer may however teateim fixed-term contract in advance
of its expiration. No reason for premature termioratis required, but the employer is
obliged to pay full wages and benefits. There isoftigation to pay full wages and
benefits if the premature termination was for reashat otherwise (i.e. where the contract
is of indefinite duration) permit termination withionotice ®’

Procedure prior to or at the time of terminationThere are no provisions in law dealing
with this procedure.

% Labour Code, article 62; Labour Code, article @@yvides additionally for a fine and/or up to six
months’ imprisonment.

52001 survey, para. 19; the other countries wergeAiina, China, Estonia, Panama, Qatar,
Singapore and the Syrian Arab Republic.

% Jordanian Labour Code, section 27.

67 Jordanian Labour Code, sections 26 and 28; a mefasderminating the fixed-term contract in
advance of its expiration is not required.
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127. Procedure of appeal. A claim of arbitrary termination may be made witlsi0 days of the
act. The court will however take jurisdiction ofcé&im up until two years from the
termination, provided that reinstatement may notghen as a remedy if an arbitrary
termination is found’®

128. As to burden of proof, the courts have indicateat:ttAlthough the person who claims the
occurrence of the injustice is under the obligatdproving the act, the person who is the
employer, who claims that dismissal was lawful, arab not unfair, shall be responsible
for proving the lawfulness of the dismissal in adamce with the legal provisiong®.

129. Amendments made in 2008 and 2010 provide that ¢t enay order the employer to
reinstate the worker in his former job or pay himmpensation equal to half of the
monthly remuneration for each year of service, lmait less than two months’
remuneration, in addition to compensation in litaaice and other entitlements.

130. The table below shows the number of labour casesdhand decided by courts. No
statistics are kept on subject matter. Anecdotrination suggests that the majority of
lawsuits filed under Article 25 (about 90 per cehéreof) are lawsuits that relate to
termination.

Jordan: Labour cases examined by courts, 2008 and 2009

Judicial Cases concluded during Cases examined during Of which filed during  Filed prior to the

year the judicial year the judicial year the judicial year judicial year
2008 8 837 13492 7960 5532
2009 7993 12 934 8279 4655

131. Period of notice. Either party may terminate contracts of indefirdigration by giving
one month’s notice; payment in lieu is permitt€dNo notice is required where the
employer terminates any type of contract for reasefated to conduct or capacif§.

132. Severance allowance and other income protectiokithough provision is made for it in
law, unemployment is not yet an active contingenoger the system of public social
security insurance. During the past two years tia® been active debate and activities
aimed at developing this particular branch of doséurity. The ILO has also provided
technical assistancF’.

% Court of Cassation Decisions Nos 98/793 (8 Jurg®)L.and 97/2113 (29 Dec. 1997).

% Court of Cassation Decision No. 99/1067.

0 Section 9 of Interim Act No. 26 of 2010, amendssgtion 25 of the Jordanian Labour Code.
™ Jordanian Labour Code, section 23(A) and (C).

2 Jordanian Labour Code, section 28; specific grelare noted.

3 According to ILO sources, the Provisional Amendatial Security Law, which was enacted in
March 2010, actually proposes an individual saviagsount.
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133.

134.

135.

A seniority-based end-of-service payment is to bl po all workers regardless of the
reason for termination. An amendment was made 9 26 make this rule applicable to
workers on fixed-term contracts by providing thiashould be paid wherever the term
between contracts is more than 60 d&ys.

Consultation of workers’ representatives and nadifion to the competent authority.
Notification of the reasons for redundancy, coraidh with workers’ representatives and
notification to the competent authorities are aqolished via an obligation on all
employers to give notice to the Minister beforehsterminations are contemplated and for
the formation of a tripartite committee to revidwve procedures followed by the employer.

The law has evolved since the first Labour Codel@60 allowed the employer to
terminate the service of any worker on the growfd®dundancy or restructuring without
giving any power to a public authority to considlee subject’> The 1996 Labour Code
permitted the employer to terminate employment loesé grounds provided that the
Ministry was notified and authorized the Minister $et up a tripartite committee to
examine the validity of such measurésAmendments made in 2002 obliged the employer
to give the reasons with the notification and thénisMer to form a committee, and
established a right of appedl.Amendments made in 2004 obliged the employer to
immediately notify the Minister, and extended appeavorkers. Finally, changes made in
2010 specifically require the employer to make magion before taking any action,
indicating that termination must wait for the démisof the Ministry. A time frame for
decisions by the committee and the Minister araipén the law.

Jordan: Applications to terminate services of workers for operational reasons,
number of terminations requested and approved by the labour authority

Workers affected Year
2004 2005 2006 2007 2008 2009 2010
Requested 2198 1230 - 525 104 - 976
Approved 877 1230 - 300 104 - 546
Approval rate 40% 100% - 57% 100% - 56%
Singapore

136. Singapore has not ratified the Convention. The 1@¥neral Survey reported that
legislation had not been modified in light of ther@ention and that there were no plans to
do so. The Government indicated that there were¢aoles to ratification in the 2001
survey.

137. The somewhat unique labour force composition ig&bore is relevant to the scope and

basis of employment protection legislation in pi@etOf a labour force of 3.03 million
persons in 2009, two-thirds were residents. Theaneimg third were foreign workers

™ Jordanian Labour Code, section 32.
5 Jordanian Labour Code, section 16(B).
¢ Jordanian Labour Code, section 31(1) and (2).

" Jordanian Labour Code, section 31(D).
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138.

Figure 4.

present in the country on a valid work (low-skillest employment (high-skilled) pasé.
Occupationally segregated labour statistics ardadta only for residents’ employment.
Foreign workers present in Singapore on work passes necessarily on task- or
time-limited employment contracts; they are obligedleave the country within seven
days of the expiration of their contract.

The service sector accounts for the largest prigporof residents’ employment in

Singapore — 370,800 (77 per cent) jobs in 2009 li®agministration and education —
government employees excluded from the Employmantit-Ais the second largest group
(after the wholesale and retail trades) within thervice sector with 57,900 jobs.
Overlapping these figures, there are 120,000 offigethe public service.

Singapore: Employed residents in all industries, and in the service sector, 2009
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Source: Ministry of Manpower, Manpower Research and Statistics Department, Labour Market, Second Quarter 2010, table 1.1, employment.

139.

140.

Implementation methods, scope and definitioriBhe Singapore Employment Act applies
to all employees (equally to foreign and resideatkers) except government employees,
seafarers, domestic workers, statutory board erepl®yand employees filling
managerial/executive positions. For those excluftech its provisions, the matter of
employment termination is covered by common lawase law.

In respect of protections set out in the Singaforployment Act, there are no exclusions
for workers under different forms of contracts adar periods of probation. A contract of
service for a specified piece of work or periodiofe terminates when the work specified
is completed or the period of time has elapsedydhb giving of notice just as in respect
of other forms of employment contracts.

8 Singapore Yearbook of Manpower Statistics, 20Midistry of Manpower), pp. Al and A3.
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142.
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144.

Justification for termination. Under the Singapore Employment Act, no reason theed
given — distinguished from having a justifiablegea — for the termination of a contract of
service either by the employer or the employee. Bheple employment contract
suggested by the Government to the business cortyrexplicitly says that the “company
reserves the right not to give any reason for teation”. ’* Employment termination must
only conform with notice requirements. However,employee can make representations
to the Minister seeking reinstatement if he/shesmers that he/she has been dismissed,
with or without notice and whether on the grounfilsnisconduct or otherwise, without
just cause or excuse.

If an employee represented by a trade union féelshis dismissal is without “just cause
or reason”, he/she can appeal to the Minister withiie month of the dismissal under the
Industrial Relations Acf®

Termination on account of union membership or pgudtion in union activities, for
having filed a complaint against the employer rdgey safety and health matters, during
maternity leave “without sufficient cause”, andtbe grounds of age are prohibitéd.

Occupational data for 2008 show that more than b&lemployed residents work in
occupations excluded from the Singapore Employrent In respect of these and other
employees not covered by the Singapore Employment?common law applies. While
there has been development of an implied termust &ind confidence in Singaporean law,
and concepts of good faith are present in commanjlaisdictions, relevant cases have
not been litigated in Singapore and thus at theeotirmoment the employer might
terminate without justification unless contractyaiovisions have been made to the
contrary.®

9 www.business.gov.sg/EN/ResourceLibrary/LawsNPdlichire_samplecontract_full.htm
(accessed 4 Oct. 2010).

8 Singapore Industrial Relations Act, section 35(3).

8 Singapore Industrial Relations Act, section 82tise 18 of the Workplace Safety and Health
Act; sections 81 and 84 of the Singapore Employn#gtt section 4(2) of Retirement Age Act
1993.

821LO: LABORSTA database.

8 D'Cruz v. Seafield Amalgamated Rubber Co I(i®63) 29 MLJ 154{ athamv. Credit Suisse
First Boston (2000) 2 SLR 693Hui Cheng Wan Agnes. Nippon SP Tech (S) Pte Lt&uit
No. 1069 of 2000, Singapore High Court, unreport€¥C Financial Planning Pte Ltd.

Prudential Assurance Company Singapore (Pte)(R@D6) 2 SLR 865.
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Figure 5.  Singapore: Total employment, by occupation (residents only), 2009
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Figure 6.  Singapore: Total employment, by occupation (residents only), 2008
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145.

146.

147.

148.

149.

Procedure prior to or at the time of terminationAn employer may after “due inquiry
dismiss without notice an employee employed by rit the grounds of misconduct
inconsistent with the fulfilment of the express iomplied conditions of service®
According to the Ministry of Manpower (MoM), thentuiry is to follow the rules of
natural justice: No man shall be a judge in his manse; no man shall be condemned

unheard”?® The MoM goes on to give further procedural suggaston its website.

Rules for investigating allegations of misconductneglect of duty by public officers
under the jurisdiction of the Public Service Consiug, providing for the opportunity of
self-defence, are used both by the Public Servarar@issiorf® and managemer.

Procedure of appeal. In the Singapore Employment Act section headed¢omduct of
employee”, where an “employee considers that hdobaa dismissed without just cause or
excuse” he/she may make representations to thestdiniseeking reinstatement. An
amendment to the Singapore Employment Act in 2068fied that “dismiss means the
termination of the contract of service of an emplyby his employer, with or without
notice andwhether on the grounds of misconduct or otherivigmphasis added].
Parliamentary debate clarifies the intent of theeadment to broaden protection and
establishes the burden of proof.

This clarification on the application of the Actimportant because an overly narrow
interpretation of the term “dismissal” defeats thdress mechanism for unfair dismissal. The
employer’s responsibility, which is that any dissakshould not be done unfairly, remains
unchanged. ... Where employers dismiss employeesuiitiotice on grounds of misconduct,
they will be required to show cause for the disalis®id that due inquiry has been carried out.
In cases where notice is given and the contraténals of termination are complied with, the
onus would be on the employees to substantiate ¢teeins. They may do so, for instance, by
showing that their dismissal arose from the empfsyiatent to deprive them of employment
benefits they would otherwise have been entitled. ¥

Where an appeal is filed it must be done within oranth of the dismissal. The Minister
can order reinstatement or compensatioBince these matters are not reported, it is not
possible to verify what standard is applied in jadghem.

Period of notice. The Singapore Employment Act allows either paatythte contract of
employment to terminate the contract by giving cmtiln the absence of a provision
governing the matter in the contract, minimum roperiods depending on the duration of
service are set out in the Singapore Employment Rloé right to notice can be waived.
Payment may be made in lieu of notice. Neitherasotior payment in lieu is required
where there has been a wilful breach of contraagt oases of termination for misconduct.

8 Singapore Employment Act, section 14(1).

8 www.mom.gov.sg/employment-practices/employmentiseconditions/contract-of-service-
termination/Pages/contracts-of-service-and-terronadspx (accessed 9 Nov. 2010).

8 public Service (Disciplinary Proceedings) Regolasi (Revised edition, 1996).
87 public Service Commission (Delegation of Discipfip Functions) Directions (1 Apr. 1997).
8 \ol. 85 (2008), sitting 6.

8 Singapore Employment Act, section 14(4).
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150. Severance allowance and other income protectidrhere is no system of unemployment
insurance in Singapore. In respect of any othenfof payment on termination of contract,
the Singapore Employment Act provides only that leyges with less than three years of
continuous service shall not be entitled to anyerathment payment on dismissal on the
ground of redundancy or by reason of any reorgéinizeof the employer’'s profession,
business, trade or worK.It is reported that in practice “employers in Sipgre generally
are willing to pay retrenchment benefits to thempdoyees. This helps to pre-empt any
complaints made by disgruntled employees to the MéiMthe absence of contractual
commitments, the precise quantum of retrenchmenéfiis remains entirely a matter of
negotiation. However it is common practice to pagranchment benefits of about one
month for each year of servicé€®.This is reported to typically cap at 25 yearsafice.*

151. In the case of unionized employees, the colleciigeeements govern. It is reported that
from one to up to two months’ pay for every yearsefvice is not uncommon. The
practice of some Singapore organizations has lepayt non-unionized employees at the
same rate as unionized employees. In terms of tiapesof collective bargaining’s
influence, 354 collective agreements were certified008, covering 51,312 employegs.
Of 166 trade disputes referred to conciliation 602 34 (20 per cent) concerned
retrenchment benefits

152. Consultation of workers’ representativesThere are no legal requirements for
consultation.

153. Notification to the competent authorityThere is no legal requirement for notification.

154. The Tripartite Guidelines on Managing Excess Margro{@008, updated in 2009) worked
out between the social partners and intendingfteategood practice provide: “companies
should notify the Ministry of Manpower ... as soon pa@ssible of their impending
retrenchment if a decision has already been maddieE notification will enable the
Ministry and the relevant agencies to help your pany manage any labour issues arising
from a retrenchment exercise, and also help affestarkers find alternative employment
expeditiously and/or to provide them with relevaaining for enhanced employability”.

% Singapore Employment Act, section 45.
o Baker and McKenzie: Worldwide guide to termination, employment
discrimination, and workplace harassment laws2009, pp. 303-304; see also
www.entersingaporebusiness.info/Bus07.htm (accesdéal. 2010).

9 www.entersingaporebusiness.info/Bus07.htm (acdeSséov. 2010).

% The Industrial Arbitration Court certifies collea agreements. They are required to be not less
than two nor more than three years in durat@008 Annual Report of the Industrial Arbitration
Court, pp. 6 and 11. Union membership in Singapore haest doubled from 1999 to 2009, from
289,707 to 526,089 members.

% Singapore Yearbook of Manpower Statist310, p. ES.
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South Africa

155.

156.

157.

158.

159.

South Africa has not ratified the Convention. TH¥3 General Survey contained no
information on obstacles to or prospects for rediion. The 2001 survey reported no
obstacles preventing or delaying ratification a&f tonvention®®

Implementation methods, scope and definitionBhe relevant legislative provisions have
broad scope: the Labour Relations Act applies oat all employers, workers, trade
unions and employers’ organizatiofthe Basic Conditions of Employment Act applies
also to almost all employers and workéfs.

A “Code of good practice: Dismissal’, was issuedpast of the legislative text as a
schedule to the Labour Relations Act. Its provision including those requiring
justification and procedural safeguards in casdsmfination — effectively carry the force
of law in so far as any person considering whetingrot a termination is fair must take its
provisions into account.

Under South African law employers may engage engaeyunder a fixed-term contract of
employment without restriction. As a safeguard msuge that the protections of unfair
dismissal laws are not avoided, the failure to weadixed-term contract in circumstances
where the employee has a reasonable expectaticenefval is considered a dismissal.
The courts have held that the employee must eskabbjectively that: (1) he or she in fact
expected that the contract would be renewed; andf{@r taking into account all relevant
factors, the expectation was reasonable. In theralesof proof of these circumstances, the
failure to renew a fixed-term contract, irrespeetiof its duration, is not an unfair
termination >

Probationary periods of employment are providediioBouth Africa; protections against

unjustified termination are unaffected during thpegods.'®

2001 survey, para. 18.

% The Labour Relations Act does not apply to membéthe National Defence Force, the National
Intelligence Agency or the South African Secretv@er.

" The Basic Conditions of Employment Act does nagblppo members of the National Defence
Force, National Intelligence Agency, the South édn Secret Service or unpaid volunteers working
for charity.

% Labour Relations Act, section 186(1)(b).

% Legal commentators have observed that the relex@mtiliatory, arbitration and judicial bodies
“have applied principles of fairness and reasonaye in ascertaining whether such a reasonable
expectation exists”. Factors that the courts haken into account in determining whether an
employee’s expectation of a renewal of a fixed-teaontract was reasonable include the wording of
the contract, undertakings made by the employer aepresentative of the employer to the
employee, custom and practice in regard to renewmgracts, the availability of the post, the
purpose or reason for having concluded the fixedtteontract, the extent to which the employer
gave reasonable notice to the employee, and theenatf the employer’s business; see S. Vettori:
“Fixed term employment contracts: The permanencehef temporary”, inStellenbosch Law
Review Vol. 2, 2008.

190 code of good practice, section 8(2).
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160. Provisions of the Basic Conditions of Employmentt Atealing with termination of

Figure 7.

employment do not apply to an employee who works than 24 hours in a month for an
employer %

South Africa: Types of contract, 2007
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161. Justification for termination. Under section 188 of the Labour Relations Act a

162.

163.

termination is unfair if the employer fails to pethat the reason for dismissal is: (a) a fair
reason related to the employee’s conduct or capaait (b) based on the employer’'s
operational requirements; and (c) that the disrhisas effected in accordance with a fair
procedure. The Labour Relations Act classifies teations for certain reasons as being
automatically unfair. In combination with the terna the Code of good practice:
Dismissal, the requirements of Articles 4, 5 araf he Convention are reflected.

In the case of probationary employees, the Codgoofl practice: Dismissal permits a
reasonable period of probation during which an eygl must provide appropriate

evaluation, instruction, training, guidance andnsalling to the employee. The Code also
provides that any person (such as a judge or atbi)rwho must make a decision about
the fairness of a termination for poor work perfarmoe during or on expiry of the

probationary period ought to accept reasons fonidisal that may be less compelling than
would be the case in dismissals effected afterctimapletion of the probationary period.

This approach has been criticized for the lackenfainty in the “less compelling standard”

and because it does not apply to assessing an peefdcsuitability in the workplacé®

Procedure prior to or at the time of terminationThe Code of good practice: Dismissal
outlines the “fair procedure” to be followed. Itllsa&for employer investigation of grounds
for dismissal, employee notification of the allegas, allowance for employee defence,
and employer communication of the decision afteritiguiry.

191 Basic Conditions of Employment Act, section 36.

1924, cheadleRegulated flexibility: Revisiting the Labour Retets Act and the Basic Conditions
of Employment Aq006), 27 ILJ 663.
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164.

165.

166.

167.

168.

169.

170.

171.

Procedure of appeal. In any proceedings concerning any dismissal, thpl@éyee must
establish the existence of dismissal and the eraployst prove that the dismissal is fair.
This requirement in the statute is based on thenmmmlaw requirement that the party
relying on a material breach of contract in ordercancel the contract must prove the
breach and its materiality.

Disputes over termination for conduct or capacéy be referred to the public conciliation
and arbitration agency, Commission of Conciliatidediation and Arbitration (CCMA).
For employees in industries that have them, therMate sector and six public sector
bargaining councils have jurisdiction over termioatdisputes.

It is estimated that 4 per cent of the approxinyatelmillion employees in the private
sector formal economy are dismissed each year l@atdone in two dismissed workers
refer cases to the CCMA. Dismissal cases repréeper cent of the CCMA'’s caseload.
Arbitrations are completed on average within 38 sday their commencement; the
arbitrator’'s award must be delivered within 14 dafthe end of the hearing and is not
subject to appeal.

Of cases that go to arbitration, one third of erppés succeed with a claim. Less than
10 per cent of employees who win their cases (ryudgh500 annually) receive a

reinstatement award in their favouf® Factors contributing to the low level of

reinstatement include the fact that a considerabi@ber of referrals are by domestic
workers and employees of very small businessesambainlikely to be reinstated because
of the personal nature of the relationship; thet that many employees do not seek
reinstatement and a reluctance by arbitrators tteroreinstatement if the employer
opposes. Of workers who are found to have beenirbnfdismissed, the large majority

receive an award of financial compensation; therages award is equivalent to four

months’ pay.

The Labour Court has jurisdiction with regard tespilites concerning dismissal as a
conseqguence of operational requirements.

Period of notice. Periods of notice prior to the termination of anttact of employment
are set out in the Basic Conditions of Employment; Aompensation in lieu thereof is
also provided for*®

Severance allowance and other income protectidncome protection in cases of
employment termination takes the form of unemploymesurance and severance pay in
South Africa.

Severance pay is required by the Basic ConditidnEnaployment Act only where the
termination is for operational requirements of émerprise, meaning requirements based
on the economic, technological, structural or ssmileeds of an employer. An employee
who unreasonably refuses an offer of alternativeplepment loses his/her right to
statutory severance pay. Contracts of employmetdhtcafiective agreements may provide
for higher levels of severance pay. Entittemeniriemployment benefits is unaffected by
receipt of severance pay or compensation in aafasefair dismissal.

193 This assessment is based on information derivad the CCMA's electronic case management
system: CCMA'’s Annual Reports, at www.ccma.orgaecéssed July 2010).

194 Basic Conditions of Employment Act, sections 3@ &8; the Basic Conditions of Employment
Act clarifies the common law requirement of notiogerminate.
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172. An unemployed contributor is entitled in terms loé {Jnemployment Insurance Act, 2000,
to unemployment benefits for a period of unemployiiasting more than 14 day$® To
receive unemployment benefits, the unemployment foedue to the termination of the
contributor’s contract of employment by the employke ending of a fixed-term contract;
the dismissal of the contributor or insolventy.Receipt of benefits is conditioned on
application in accordance with the prescribed negpents;'® registration as a
work-seeker with a labour centr&® and being capable of and available for wotkAn
employee accrues an entitlement to one day’s urmmnt benefit for every six days of
employment completed as a contributor subjectrft@aimum accrual of 238 days’ benefit
in the four-year period immediately preceding thédf application for benefits.

173. The number of employees receiving unemploymentfiteriscreased by 32 per cent from
474,793 (2008-09) to 628,595 (2009-10). As at theé e March 2010, 7.75 million
employees were registered with the Unemploymenurtmee Fund as contributors
representing an increase of 2.2 per cent over idweref for March 2009. There are
1.24 million employers registered with the Fundegatized mainly as commercial
employers (657,859) with 6.95 million employeesméstic employers (557,985) with
637,987 employees, and taxi employers (5,516) V&{643 employees. The most
significant exclusions from the Fund are publicvaets employed by the national and
provincial Governments, who are covered by othbeswes for assuring income protection
in the case of employment terminatiof?.

174. Consultation of workers’ representatives and nedifion to the competent authorityThe
Labour Relations Act sets out the procedure foifination to and consultation with
workers’ representatives or workers to be folloviedterminations based on operational
requirements:™ There are particular requirements for retrenchméntenterprises of 50
or more employees designed to facilitate consohatvhere needed. Thus, although the
employer is not generally required to notify thedar administration when contemplating
dismissals based on operational requirements attaul administration may be requested
to facilitate consultations in these larger entegs. Where this is done full information is
made available to the CCMA, which shall appointeilitator as requested either by the
employer or employee’s representatives.

195 Unemployment Insurance Act, section 16(1).

1% ynemployment Insurance Act, section 16(1)(a)(iii).
197 Unemployment Insurance Act, section 16(1)(b).

198 ynemployment Insurance Act, section 16(1)(c).

199 Unemployment Insurance Act, section 16(1)(d).

10 Unemployment Insurance Act Annual Report of 2009.
111 abour Relations Act, section 189.

112) abour Relations Act, section 189A.
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Spain

175.

176.

177.

178.

179.

Spainratified the Convention in 1985. The CEACR has c@nted on the application of
the Convention periodically and the CCAS discusapglication of the Convention in
1994.

Implementation methods, scope and definitiorlEhe Workers’ Statut&™ excludes civil
servants employed in centralized or decentralizede sadministration, the National
Congress and Judiciary, workers in state undergakan institutions or workers employed
in bodies to which they contribute, participate ave represented. Family work and
independent workers* are also excluded.

Various fixed-term contracts are permittedSpainfor temporary increases in workloads,
for specifically delimited projects or to substéuvorkers;*® each with safeguards®
Under any circumstance where fixed-term contracts used employees are deemed
permanent employees where they have been employdteisame position in the same
company or group of companies, either directly broigh temporary employment
agencies, through two or more fixed-term contrdotsmore than 24 months within a

30-month period:*’

Probationary periods are generally established dileative agreement; they may not
exceed six months for skilled technicians, or twanths for other workers!® Companies
in all sectors of the economy generally requireabgationary period. In undertakings with
up to 25 employees, a probationary period may retniore than three months for
non-skilled workers.

Justification for termination. The employer may terminate employment where tiseas
objective*® or disciplinary cause. A termination is unfairbsed on other than these
reasons or where improper procedures are follow8dFixed-term contracts are not
excluded from these provisions.

13 Act 8/1980, consolidated version, as amended by 482007 with respect to social security
matters(Ley 40/2007 de medidas en materia de Seguridaifoc

"4 \workers’ Statute, article 1.

115 See Temporary employment examindguropean Industrial Relations Observatory Onliae,
www.eurofound.europa.eu/eiro/2004/09/feature/es0@8Bhtm (accessed 10 Nov. 2010).

16 Workers' Statute, article 15(1)(a), as per the riamour market reform, Law 35/2010 of
17 September.

"7 Workers’ Statute, article 15(5).
18\norkers’ Statute, article 14.

19Workers’ Statute, article 52; for example, incotepee, or a demonstrated need for redundancy
for operational reasons; persistent absenteeisnmintrasiuced by the labour market reform.

120\Workers’ Statute, articles 55(4) and 56.
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180. Invalid reasons for termination include those bamedex, marital status, race, age (within
the limits established by the law), ethnic origingial status, religious or political beliefs,
sexual orientation, membership or non-membershipaofrade union, language and
disability. *** Terminations based on these grounds are considerédand void.**? In
establishing the nullity of such dismissals, then€iutional Court® has cited Article 5
of the Convention when recalling the prohibitiond$missal of workers for exercising
their right to action arising from their employmeodntracts** Dismissals are also
nullified in the following circumstances: pregnancsuspension of contract due to
maternity, risk during pregnancy, or breastfeedie@ve; adoption or fostering; family
leave to care for children or persons with distibdi and certain circumstances in which
female workers have been victims of gender-basetenge. This is however not an
absolute prohibition, since dismissal in those sasallowed if the reason that motivated
it is not related to pregnancy or the exercisehef right to the abovementioned types of
leave.'® Workers’ and trade union representatives alsoyespecial protection.

181. A worker may be terminated without just cause dwynpmobation. In 2009, out of the
15.7 million employed persons, 42,500 (0.2 per)oerte on probatiort?®

182. Procedure prior to or at the time of terminationThe law does not explicitly contemplate
a procedure prior to termination except in thossesaf termination based on the conduct
of a worker when he/she is a workers’ represer@athso, under the same grounds, if the
Work?2r7 is a union member, and the employer is awdri, a prior hearing should be
held.

183. The CEACR and the CCAS took up the application dicke 7 in the late 1990's. The
matter involved whether the safeguard provided bycke 7 was available to all workers
irrespective in particular of the referral of thetter to the competent court and of the
procedure of signing the receipt for the releassqmted by the employer when serving
notice of the termination of a contract of employimé® It was considered that the
administrative conciliation procedure (discussedowy should be conducted before
dismissal takes effect in order to afford workersetter means of defending themselves
than would a mere formal interview conducted inghterprise prior to dismissaf’

12ZL\workers’ Statute, article 4(2)(c).
122\Workers’ Statute, articles 17(1) and 55(5).

123 Among others, STC 7/1993, 18 Jan.; STC 14/1993,Ja8.; STC 54/1995, 24 Feb.;
TC 136/1996, 23 July; STC 199/2000, 4 July.

124\Workers' Statute, article 4(2)(g).

125 \Workers' Statute, article 53(4) (dismissal forabjective cause); and article 55(5) (disciplinary
dismissal).

126 abour Force Survey.
127\Workers’ Statute, article 55(1).
128 CEACR observations$Spain(1994 and 1996); CCAS discussion (1994).

129 CEACR observatiorSpain(1997).
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184.

185.

186.

The law determines that collective agreements mayabéish other procedural

requirements for dismissal. One third of collectibargaining agreements provide

additional protection to workers that are not weoskeepresentatives or affiliated to a
R 130

union.

Procedure of appeal. The labour courts have jurisdiction over indivitllaoour disputes
arising from the employment contract; complaintgiast terminations must be lodged
within 20 days of the terminatiof* Remedies include the possibility for reinstatement
and compensation.

Preliminary conciliation at the competent servi€¢he labour administration is mandatory
before the dispute can reach the labour cdtiReinstatement with back pay is mandatory
if the dismissal is deemed a nullity. If the teration is judged invalid(despido
improcedentepr where the requirements applicable for objectigmissal have not been
observed, the employer can choose between reimstateplus back pay or compensation
according to a formuld® If the terminated employee is a workers’ represive, the
employee makes the choice between reinstatement camdpensation. Collective
agreements can allocate to the unfairly dismissadkev the right to choose between these
remedies.

130 Collective agreements signed between January ep@ber 2010.

131 abour Procedure Law, article 103(1).

1321 abour Procedure Law, article 63.

13345 days’ wages for each year of service up to xmam of 42 months’ pay and back pay from

the date of the dismissal until the judicial demisior until the worker finds another job if that
happens before the court’s decision.
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Spain: Cases of appeal

The number and results of cases of appeal of termination each year from 2000 to 2009, inclusive. The
proportion of results remained constant over the years 2000-09, despite a very large increase in cases
coinciding with the global economic downturn in 2008 and 2009. The role of the labour courts in enforcing
employment protections may be strengthened — with resulting high caseloads — by the complexity of Spanish
labour legislation. !

Figure 8. Spain: Results of termination appeals, 2000-09
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Figure 9. Spain: Cases of termination brought before the courts, 2000-09
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1G. Bertola, T. Boeri and S. Cazes: “Employment protection in industrialized countries: The case for new indicators”, in
International Labour Review, Vol. 119 (2000), No. 1, p. 66.
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187.

188.

189.

190.

191.
192.

However, the law provides that the employer uplwatinciliation of a dispute may pay the

following amounts, effectively liquidating any patal liability and formally terminating

the contract™®*

Basis of termination Payment project or to provide a service Limitation

Unfair termination 45 days’ wages for each year of service Maximum of 42 months’ wages
Unfair termination, contract for 33 days’ wages per year of service 24 months. Additional provisions 1°,
encouraging indefinite hiring ! section 4, Law 12/2001 of 9 July

"Law 12/2001 of 9 July.

Period of notice. Fifteen days’ notice is required in cases of teation based on an
objective cause; no notice is required for disogly termination®*® Either party can
terminate a fixed-term contract of longer than gear’'s duration on 15 days’ advance
notice.™*® There is no pay in lieu of notice as such, buemployer that fails to observe
the notice requirements will have dismissed unfaarid be liable to pay compensation in

an amount equivalent to the period of notice thag wot given.

Severance allowance and other income protectiddnemployment benefits are paid in
cases of involuntary unemployment, or where theketds working hours, and accordingly
income, are reduced (10-70 per cent). To qualifyuftemployment benefits the insured
must have at least 360 days of contributions dutiedast six years and be registered at an
employment office. Workers under probation are al®eered. The duration of the benefit
varies according to the number of days of contiilmgt to a maximum of 720 days.

In addition to income protections through unemplepminsurance, termination initiated
by the employer attracts payments to the worker.

Contract type Amount, based on wages and Limitation
service
Any (including fixed term), where 20 days’ salary per year of Maximum of 12 months’ wages '
termination for objective reasons service
(i.e. economic reasons or worker’s
capacity)
Fixed-term contracts, where 8 days’ (up to 12 in 2015) salary Maximum set only within context of
terminated on expiration per year of service fixed-term contract safeguards

"Workers' Statute, article 53(1)(b).

A worker terminated for disciplinary reasons is antitled to severance pay.

Upon termination of a fixed-term contract by expafythe term or completion of the work,
the worker is entitled currently to a payment afreidays per year of servicé’ This does
not apply to contracts concluded for training pgmor to replace employees temporarily
absent from work.

134 Workers’ Statute, article 56(2).

135 Workers’ Statute, article 53(1)(c); the Labour Wetr Reform, enacted by Royal Decree
Law 10/2010, has reduced notice period from 305tadys.

136 Workers’ Statute, article 49(1)(c).
137 Workers' Statute, article 49(1)(c); the Labour ketrReform has amended article 49(1)(c) by

increasing fixed-term contract termination indemriin a yearly basis from a progressive eight
days’ wages to 12 days’ wages in 2015.
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Reforms to address temporary employment under fixed-term contracts in Spain*

In recent years Spain has had one of the highest proportions of employment under fixed-term contracts in
the European Union. In April 2010, one in four employees worked under a form of contract other than one of
indefinite duration. The Government has acted on several occasions to change this situation.

Figure 10. Spain: Employment contracts registered by type, 2001-09
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In 2001 contracts for encouraging indefinite hiring were introduced. 2 These contracts were made
available only for hiring certain categories of workers; when terminated for objective causes the employer is
obliged to pay 33 days’ salary per year of service, to a maximum of 24 months. 3 Eligible categories of persons
have been expanded over the years. 4

Law 35/2010 on urgent measures for the reform of the labour market was adopted in September 2010.
Incentives have been given to use indefinite term contracts, aimed at making fixed-term contracts less
appealing. For example, if contracts for encouraging indefinite hiring are terminated due to objective causes
and the dismissal is recognized or declared unfair, the compensation shall be 33 days of salary per year of
service, to a maximum of 24 months. There has also been a transfer in costs of compensation in case of
indefinite contracts terminated based on objective causes from private companies to the FOGASA (Salary
Guarantee Fund) which will pay eight days of the compensation.

Safeguards against abuse in using fixed-term contracts have been strengthened. Among these, maximum
limits have been placed on some contracts. Provision has been made to assure that fixed-term contracts are
linked in terms of maximum limits not only when renewed with the same company, but also with a company in
the same company group, where the business has been transferred or subrogated. The compensation due
upon expiration of a temporary contract will be increased gradually from eight to 12 days’ salary per year
worked. 8

1The National Institute of Statistics collects information on temporary contracts and identifies them as: (1) contracts to meet
a temporary increase in production; (2) apprenticeship or trainee contracts; (3) seasonal work contracts; (4) contracts for a
probationary period; (5) contracts to temporarily replace an employee absent from work; (6) contracts to perform a specific
service or project; (7) verbal agreements not included in those listed previously; and (8) other types of contracts which are
not for an undetermined duration. 2Law 12/2001 of 9 July. 3Additional provisions 1°, section 4, Law 12/2001 of 9 July.
4Contracts for encouraging indefinite hiring can be issued currently to: (1) unemployed people (16-30 years of age);
(2) unemployed women in sector with less female presence; (3) unemployed persons over 45 years of age; (4) unemployed
persons with disabilities; (5) unemployed persons in general that have been registered at least three months;
(6) unemployed persons who in the last two years have only had temporary contracts; (7) unemployed persons who have
been terminated in the last two years from an indefinite contract; and (8) conversions from temporary contracts to indefinite
contracts in 2010 and 2011. 5 This will be a gradual increase from 2010 to 2015.
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193.

194.

Consultation of workers’ representativesAn employer who intends to carry out
collective terminations must consult the workeepnesentatives about the reasons for the
terminations, alternatives, and measures to méigadlverse effects on workerg®
Consultations may last up to 30 calendar days, @y dn the case of enterprises with

fewer than 50 workers, that is, 98 per cent otathpanies'*

Notification to the competent authorityAn employer who intends to carry out collective
dismissals must request permission from the compdéabour authority. The decision of
the labour authority must be justified and consistéith the request of the enterprise.

Switzerland

195.

196.

197.

Switzerland has not ratified the Convention. Thé@5.95eneral Survey contained no
information on obstacles to or prospects for rediiion. The 2001 survey reported that
Switzerland was one of the five countries that @ered that “their national legislation
was based on the concept of freedom of terminatimployment, which was not in

conformity with the Convention™*°

Implementation methods, scope and definitioria. respect only of the subject of

collective termination, the Swiss Code of Obligatioexcludes enterprises with 20 or
fewer employees. The Code of Obligations applieswery contract of private law and

regulates the employment relationship between eyepgoand workers who conclude

individual employment contracts. Other applicateggislation includes the Federal Labour
Statute, the Federal Act on Equal Treatment of Womred Men, and the Federal Statute
on the Information and Consultation of Employeethimenterprise:™*

There are generally no limitations to the use @bditerm contracts. Nevertheless, a
fixed-term contract that is tacitly renewed is dednto be concluded for an indefinite
period. Eurostat reports that the percentage ofl@maps employed in Switzerland with
contracts of limited duration in 2009 approximated EU—27 countries’ average, about
13.2 per cent*? See figure 11, where a comparison can be madeawithtries applying
other approaches to employment protection.

138 \Workers’ Statute, article 51(4).
139 Companies registered with Social Security (Augl®0
1402001 survey, para. 21; the other countries werstriy Belgium, Thailand and the United States.

141 Baker and McKenzie:Worldwide guide to termination, employment discniaion and
workplace harassment lan2009, p. 333.

12 Eyrostat:
http://epp.eurostat.ec.europa.eu/statistics_exgddiimdex.php?title=File:Proportion_of_employees_
with_a_contract_of limited_duration, 2009%28%25 tatal employees%29.PNG&filetimestamp
=20100729152319 (accessed 4 Dec. 2010).
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Figure 11.

198.

199.

200.

201.

202.

203.

204.

Switzerland: Proportion of employees with a contract of limited duration, 2009
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Justification for termination. There is generally no requirement for basing teatidbn at
the initiative of the employer on valid grounds.

Dismissal may not, however, constitute an abuseigifts; numerous non-exhaustive
grounds are listed®?

Procedure prior to or at the time of terminationThe law does not specify procedures
prior to or at the time of termination. The law yides that the party giving notice should
state the reason for terminating employment inimgitf requested by the other part{’

Procedure of appeal. Ordinary and labour courts, depending on the cgntwave
jurisdiction for claims of abusive termination.

An abusive termination in any of its forms is ndkietess valid. An indemnity must be

paid in such cases in an amount that may not exaigedonths’ wages. Reinstatement is
exceptionally available in the case of a dismissalause of gender discrimination where
the employee was terminated during an internal ¢aimipor a court proceeding relating to

gender discrimination or within six months of ergisuch a proceeding®

The Federal Statistics Office has confirmed thatdata are kept on the number of
employment terminations.

Period of notice. No notice is required with termination of a fixegtm contract.

Employment contracts of indefinite duration canteeminated during the probationary
period — maximum of three months — by respectingtice period of seven days; after the
first year with a notice period of one month; ire thecond year, and up to and until the

143 Baker and McKenzie:Worldwide guide to termination, employment discniation and
workplace harassment law2009, p. 335; according to EPLex, prohibited gasifor termination
of employment include marital status, pregnancy,temmity leave, family responsibilities,
temporary work injury or illness, race, colour, seexual orientation, political opinion, social
origin, nationality, age, trade union membershig auntivities, disabilities, performing military or
civil service, exercise of a right, solely frusgathe formation of claims arising out of the
employment relationship.

144 Code of Obligations, article 335(2).

145 Baker and McKenzie:Worldwide guide to termination, employment discniation and
workplace harassment lan2009, p. 341.
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205.

206.

207.

ninth year of service, with a notice period of twmnths; and thereafter with a notice
period of three months.

In case of a termination without notice, the disaisremains valid. The employee,
however, has grounds for a claim for compensataprasenting what he or she would
have earned until the expiration of the fixed ergplent term or, in the case of an
employment relationship for an indefinite term, whia employee would have earned if
the relationship had been terminated with due ofagien of the notice period:° If no fair
reason is shown for the dismissal with immediafectf compensation may be awarded
which cannot exceed six months’ wagés.

Severance allowance and other income protectidbnemployment insurance benefits are
provided via social insurance. A long service paynig applicable in cases of termination
of a worker who is at least 50 years old and hasrafiore years of service with the same
employer.

Consultation of workers’ representatives and nadifion to the competent authority.
Both consultation with workers’ representatives amaotification to the competent
authorities is obliged in the case of collectivesndissal as defined in the Code of
Obligations **® Consultations should permit the formulation of gwsitions for avoiding
terminations, limiting their number, as well asigating their consequences. Information
should be provided in writing on the number of eclive dismissals foreseen, the reason,
the number of workers usually employed, and thédeduring which the dismissals are
foreseen to take place. Written notification to fheblic authorities should include the
same information as well as the indications ofrémilts of consultations with the workers
or their representatives.

Bolivarian Republic of Venezuela

208.

The Bolivarian Republic of Venezuelaatified the Convention in 1985. Different
legislative regimes have through the years protieatarkers from unjustified termination.
Currently, the Constitution of 1999 says that ‘4bJe employment shall be guaranteed by
law, with provisions as appropriate to restrict &myn of unjustified dismissal. Dismissals
contrary to the Constitution are null and voitf’ The CEACR’s most recent comment
invites the Government to indicate the measureptadao ensure that managerial workers
are covered by the protection afforded by the Cotiwe and urges tripartite consultation
to resolve disagreement over the policy of labdaiitity. **°

14%ibid., p. 337.

147 Code of Obligations, article 337c.

148 Collective dismissals are those made by the ereplayithin a period of 30 days for reasons
which are not related to the personality of the kees and affecting the following numbers of
workers: (1) at least ten workers in undertakingpleying between 20 and 100 workers; (2) at
least 10 per cent of the workforce in undertakieggploying between 100 and 300 workers; or
(3) at least 30 workers in establishments emplowginigast 300 workers.

149 constitution, article 93.

150 CEACR observatiorBolivarian Republic of Venezue(@a010).
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200.

210.

211.

212.

213.

214.

Implementation methods, scope and definitionEhe Organic Labour LaWw" applies to
all workers except domestic workers, civil/publiensants, police, and army and state
security corps. Workers on missions funded by gowent subsidies for education, health
and other matters are also excludétas well as workers in cooperatives, whose rigrgs a
provided for elsewheré>?

The Organic Labour Law provisions on unjustifiednigation are not applicable to

managers, domestic, seasonal or occasional workedsyworkers hired under fixed-term

contracts or for a particular task when the caddermination occurs near the end of the
term or the completion of the work?

Several safeguards are placed on the use of fema-tontracts. They can be issued only
when the nature of the work warrants it. Contraétblue collar workers cannot exceed a
year, and white collar workers three yeat3A fixed-term contract is considered to be of
indefinite duration if it is renewed a second tirf7é.

Fixed-term contracts are frequently used in thelipudector. Jurisprudence holds that

these workers and contracts are not excluded frerOrganic Labour Law, although the

Labour Inspection Services considers that they haveompetence to supervise matters of
job security.

The duration of contracts for a specific task may for as long as the time needed to
complete the task. Where a new contract is issuttdnwa month of expiry, it is presumed
that the intention of the parties is to concludetcacts of an indeterminate duration.
Contracts in the construction industry are exclufiech this presumptiort}’ despite the
fact that this type of contract is frequently ugethis sector.

Permanent workers may be obliged to serve a maxithuee-month probationary period
before protections against unjustified terminatoa applied**®

31 Organic Labour Law, 20 Dec. 1990, consolidatedsioer, as amended by the 1997 reform,
Official GazetteNo. 5152, Special, 19 June 1997.

132 There are no reliable statistics of employed paiebin the missions but it is estimated that it
could range over 200,000 individuals and subsidésbe as high as 6 per cent of the GDP.

153 Decree No. 1.440 of 30 August 2001 says that tidials associated to the cooperatives do not
have a relationship of dependency with the cooperaand that advanced payments are not
considered salaries ... therefore they are not suliedabour laws applicable to dependent
workers”. In 2007, there were 184,000 registeredpeoatives, of which only about 60,000 were
active with an average of five to ten members wiso &ire other individuals. It is estimated that
more than 1 million people are working under thistesm. Statement made by the Superintendent of
Cooperatives, Juan Carlos Aleman to the newsp&pddniversal dated 24 March 2007 (see
http://noticias.eluniversal.com/2007/09/21/eco_awbperativas-agrupan_487545.shtml  (accessed
30 Nov. 2010)).

14 Organic Labour Law, article 112.
135 Organic Labour Law, article 76.
16 Organic Labour Law, article 74.
157 Organic Labour Law, article 75.

1%8 Organic Labour Law, article 112.
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215.

216.

217.

Justification for termination. Employment terminated at the initiative of the éogpr is
either justified or unjustified™® A termination grounded in the employee’s condusct i
justified. *® In cases of serious breach of the obligations utiecontract of employment
the worker may also be terminatét.Collective dismissals for economic or technolobica

reasons are permitted in accordance with spedificquures*®

Marital status, race, sex, sexual orientationgreti, political opinion, social origin, age,
trade union membership and activities are inval@igds of termination. Certain workers,
for various reasons, are classified as “irremovaaiel may not be dismissed, transferred
or employed in less favourable working conditiorithaut just cause approved in advance
by the labour inspectof®®

Immobility decrees

In addition to those workers established as “irremovable” in the Labour Code, decrees and other forms of
regulation have since 2002 provided for the same protection to other categories of workers. For example,
“‘immobility decrees” have been enacted, usually with one-year validity, in favour of all workers in the private
sector and all those covered within the scope of application of the Labour Code. Prior accreditation of just
cause by the labour inspectorate is required for termination. Violation of this rule may be remedied through
reinstatement, where requested. Managers, workers with less than three months’ seniority, employees in
positions of trust, and workers who earn more than three times the minimum wage — only about 5 per cent of
employed workers — are excluded. Workers in the oil and extraction sectors also enjoy security in employment
and may not be dismissed unless there is a just cause.

The Venezuelan Federation of Chambers and Associations of Commerce and Production
(FEDECAMARAS), communications to the CEACR have referred to these protections and maintained that the
policy of job protection is in violation of the Convention. The CEACR has recalled that the Convention reflects a
well-constructed balance between the interests of the employer and those of the worker, particularly in relation
to dismissals for reasons relating to the operational needs of the enterprise, and has stressed that the
Government and the social partners should make a commitment to promoting and reinforcing tripartism and
social dialogue. !

1CEACR observations: Bolivarian Republic of Venezuela (2009 and 2010).

Procedure prior to or at the time of terminationThe Organic Labour Law does not
contemplate giving a worker terminated for reas@tated to conduct or performance the
opportunity of defence against the allegations mate CEACR has brought this to the
Government’s attention in previous commers.

159 Organic Labour Law, article 98; employment maytéeminated by the worker’s resignation,
mutual agreement, at the initiative of the emplogad for reasons beyond the will of both.

180 Organic Labour Law, article 102.

161 Juzgado Transitorio Primero de Primera Instancid Hetado Lara Decision of 17 May 2005,
which makes an explicit reference to Article 5 bé tConvention and which concludes that the
dismissal of an employee as a result of havingatsed a claim against the courts constitutes a
clear violation of the right to effective judicigkotection and therefore cannot constitute a valid
reason for dismissal on the grounds of miscondusedous breach of contract.

182 Organic Labour Law, article 34.
183 Organic Labour Law, article 449; workers’ reprdagies, pregnant women and/or women on
maternity leave, workers with family responsibdj workers performing military/alternative

service.

164 CEACR observatiorBolivarian Republic of Venezue(@a008).
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218

2109.

220.

221.

222.

223.

224.

. Procedure of appeal. Labour courts are competent to hear cases ofeallemjustified
termination; the court may determine whether thenitgation is justified or not. About
90 per cent of cases are resolved through compulpog-adjudication conciliation.
Appeals may be taken both on the merits and thedadjted remedy. Unjustified
termination carries the right to adjudicated reitestnent.

The employer has the right either to comply with teinstatement of the worker, or to
decline to do so and pay seniority-based compemséir unfair termination in addition to
the wages the worker would have earned during ¢gal Iproceedings® The employer
may, upon termination, double the indemnity andehg avoid legal proceedings for
reinstatement and the payment of wages accruedgitivé course of such proceedings.
Workers in enterprises employing less than ten eygels do not have a right to
reinstatement; they are only entitled to compeaosdbr unjustified termination.

Period of notice. Workers are entitled to seniority-based noticeyom cases of
unjustified termination or terminations based ororemnic or technological reasons.
Payment in lieu of notice is permittéd’ In case of justified dismissals no notice perid i
necessary.

Severance allowance and other income protectidncome protection in case of
termination of employment is ensured through unegmpkent benefits and severance pay.

Unemployment benefits are available to all workergublic and private employment who
have lost their employment involuntarily, beenlafed to the social security system and
made contributions for at least 12 months in the i2dnths immediately preceding
unemployment:®® Workers on fixed-term contracts, hired for a sfie¢ask, independent
workers and members of cooperatives are eligibribdoefits.

In addition, upon termination and regardless ofgraunds for termination, every worker
is entitled to a seniority award that accrues ggeand that is to be deposited monthly or
paid upon terminatiort®®

Consultation of workers’ representatives and nadifion to the competent authority.
When the employer intends to reduce the workfoecgeld on operational requirements he
must inform the labour inspectorate by presentinigeument that specifies the number of
workers to be affected, modifications intended &hd economic situation of the
company.'’® Workers’ representatives and the competent adig®rare notified and
consulted through the formation of a tripartite @bation board whenever mass

185 Organic Labour Law, article 125; ten days’ wadeié employee’s length of service is between
three and six months; 30 days’ wages if the lergftiservice is six months or more, and then
30 days’ wages for each year of service, up toxd@man of 150 days’ wages.

186 Organic Labour Law, article 126.

187 Organic Labour Law, article 106.

1881 ey de Régimen Prestacional de Empl@fficial GazetteNo. 38.281 of 27 Sep. 2005.

189 Organic Labour Law, article 108.

10 Organic Labour Law Regulations, article 46.
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Yemen

225.

226.

terminations for operational reasons are contemgldf' The board is to reach a
unanimous agreement on the number of workers afledty the reduction of the
workforce, the time frame and redundancy paymehfThe board can also agree on
alternatives to termination. If the parties do resich an agreement, the matter is submitted

to arbitration”®

Yemerratified the Convention in 1989. The CEACR comrednin the Government’s first
report on application of the Convention in 1997|ofeing the adoption of the Labour
Code in 1995. The CEACR noted an ongoing legigateview and issues concerning the
protection of domestic workers against unjustiftésinissal and the definition of serious

misconduct!™

Most people inYemen(population 23.5 million, active population 5.2llion) ' are
employed in agriculture, and in herding. It is mstied today that less than one fourth of
the labour force is employed in services, consimacindustry and commerce. The figure
is 44 per cent according to the most recent aveilsiatistics from the 1999 Labour Force
Survey.'’® The 1999 workforce survey was a household surtey taptured “other
branches” of employment, likely reflecting own-aang family and informal enterprises.
The breakdown is shown below.

" These will be considered mass dismissal when theseterminations of 10 per cent of the
workers in an enterprise employing more than 108ques, 20 per cent of more than 50 workers, or
ten workers in an undertaking employing fewer tB@nworkers, within a period of three months;
Organic Labour Law, article 34.

12 Organic Labour Law, article 34; Organic Labour Laarticle 479; Organic Labour Law
Regulations, article 47.

3 There is also a general obligation to notify tenpetent judge regarding any dismissal and, in
the absence of such natification, the dismissal gl deemed unjustified; Organic Labour Law,
article 116.

174 CEACR direct reques¥emen(2009).
"> L ABORSTA database.

1761999 Labour Force Survey. A similar characterarativas made in 2004: “Total employment in
Yemen may be broadly divided into four sectors:ssstbnce and small holding agriculture (about
50 per cent); government including public admirigtn, public education and health (about 20 per
cent); establishments sector, both private andipulbout 18 per cent); and the remaining
non-establishment employment (12 per cent) inclydiasual workers in construction, and taxi
drivers and other self-employed workers in transpod allied activities.” F. Mehram®n analysis

of the results of the Labour Force Survey of esthbients in Yemen, 2002-0&eneva,
International Labour Office, 2004, p. 29.
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Figure 12.  Yemen: Total employment in the formal/informal sectors, 1999

Informal
56%

Source: 1999 Labour Force Survey.

Figure 13.  Yemen: Total employment by branches of economic activity, 1999

Manufacturing
4%

Hotel/restaurants
1%

Services
1%

Source: 1999 Labour Force Survey.

227. Despite a proportionately small amount of employtrianformal sector establishments,
the Labour Demand Survey of Establishments in 2003SE) was able to count
19,049 workers dismissed. The proportions termuhafie the reasons of recession,
downturn in production, to reduce operating cosenrganization and technological
change are shown below.
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Figure 14.

228.

229.

230.

Yemen: Reasons given for termination, 2003

Reorganization
o
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production
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“\_Recessionin industry
85.2%

The same survey inquired of enterprises’ workfareeds. Just over 1 per cent of 250,903
establishments reported needing more employees.eSOM per cent of these
establishments reported difficulty in filling thealable vacancies; larger establishments
had greater difficulty in this respect. Among thetfe major reported obstacle was the
unavailability of skilled labour; the availabilityf funds was the second, and unacceptable
terms of contract — offer of part-time work wherdu#l-time job was sought — were the
third. *’” Despite evidence of knowledge and use of lawseptinly against unjustified
termination (see below), there is no mention otgetive labour law as hindering hiring. A
future analysis of net job growth and loss captusgd.DSE concluded “medium and
larger establishments={10 workers] registered net job gains, while smadled micro
establishments have experienced net job lossesentrast[ing] with experience in many
other countries where the bulk of job creationdeaentrated in small establishmentg®.

Implementation methods, scope and definitionSasual and domestic workers are
excluded from the scope of the Yemen Labour Codee Civil Service Law, 19/1991,
regulates employment in the public sector.

There are generally no limitations placed on treaffixed-term contracts or contracts for
specific tasks. Several rules are established hemvévworker’s contract of employment
is considered of indefinite duration unless otheeagpecified by the parties. Upon expiry,
a contract for a specified duration is consideredb¢ valid for the same duration as
initially provided if the employment relationshiprtinues!”® A probationary period of a
maximum of six months’ duration may be applied aoge per job per worker*°

Y7ibid., pp. 21-22.
"8ibid., p. 17.
179 Yemen Labour Code, article 29(1) and (2).

180 yemen Labour Code, article 28.
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231. Justification for termination. Termination at the initiative of the employer isrmitted
for reasons connected with the capacity or conddicthe worker, or the operational
requirements of the undertaking, as well as upemehching of retirement agé'

232. Termination is prohibited on the basis of materhigve, the filing of a complaint against
the employer, during temporary absence as a rekillhess, work disease or injury, race,
colour, sex, religion, age, trade union membershipd activities, language and
participation in a lawful strike®?

233. Procedure prior to or at the time of terminationNo provisions are made in the Yemen
Labour Code concerning the possibility of self-aefe prior to termination.

234. Procedure of appeal. Should the employer terminate the contract of emmpent
arbitrarily or if the worker terminates the contramn account of the conduct of the
employer,'* the worker may bring an action to the competehitration committee for
damages in addition to other entitlements in wafgked notice, and other entitlements.
Reinstatement is not authorized in the Yemen LabBade. Ministerial conciliation
precedes arbitration.

8lyemen Labour Code, article 36. The reasons areifsgk “(a) if one of the parties fails to
observe the terms of the contract or labour letiisia (b) if work permanently ceases, either
entirely or in part; (c) if there is reduction ihet number of workers for technical or economic
reasons; (d) if the worker absents himself witheilggitimate reason for more than 30 days within
the same year or for 15 consecutive days, provitiatl termination of contract is preceded by a
written warning from the employer after 15 daysab$ence in the former case and seven days in the
latter; (e) if the worker reaches statutory retiestnage; (f) if the worker is declared unfit to Wwor

by decision of the competent medical committee”.

Yemen Labour Code, article 38(1). Reasons permittedummary dismissal (without notice): (a) if
the worker assumes a fraudulent identity or prasémged certificates or documents; (b) if the
worker is convicted under a final judgement of dfermce damaging to his honour, honesty or
public morals; (c) if the worker is found in a staff inebriation or under the effect of a drug dgri
working hours; (d) if, during work or for a reasaiated to work, the worker assaults the employer
or his representative or his direct supervisor imanner punishable by law or if he physically
assaults another worker at the workplace or fogasan related to work; (e) if the worker fails to
prove his competence for work during his probatigrizeriod; (f) if the worker commits a fault
which results in material loss for the employerpyided that the employer shall notify the
competent authorities of the incident within 48 twaf his becoming aware of it; (g) if the worker
fails to observe instructions for the safety of Warkers and work after being warned to that effect
provided that such instructions shall be detaitedriiting and posted visibly in the workplace; (h)
the worker fails to fulfil basic obligations arigifirom his contract of employment; (i) if the worke
carries a firearm at the workplace, except whesejdlb so requires; (j) if the worker divulges a
secret concerning the job he performs or which ctnfés knowledge because of his job; (k) if the
worker fails to comply with a final judgement dedred in accordance with the provisions of
Chapter XlI, Part I, of this Code, or if he faitsdbide by the provisions of this Code.

182 Yemen Labour Code, articles 5, 37, 80—83, 142(2)¢and 152.

183 Yemen Labour Code, article 25(2).
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Yemen: Appeal of terminations in practice

Arbitration committees are tripartite bodies appointed by the minister responsible for labour. There are
several arbitration committees with geographic jurisdiction around the country. They have broad subject matter

jurisdiction over collective and individual disputes.

The Arbitration Committee for North Sana’a received 675 complaints concerning unjustified dismissal
between 2007 and 2010. Of these, 38 cases ended with conciliation; decisions were issued in 225 cases; and
the Committee reserved judgement in 30 cases; 182 cases remain pending.

The Arbitration Committee for South Sana’a dealt with 629 cases just during the period 2009 to mid-2010.
Some 80 per cent or approximately 500 concerned unjustified dismissal. Of these, 30 cases ended through
conciliation. Compensation was awarded to workers in 48 cases.

During the first six months of 2010, the Labour Dispute Settlement Directorate and the Arbitration
Committees of Taiz Governorate and the Arbitration Committee of Aden Governorate resolved 169 cases
through conciliation or arbitration. The breakdown of results is shown below.

Figure 15. Yemen: Cases ended through arbitration to mid-2010
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Figure 16. Yemen: Cases ended through conciliation to mid-2010
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235. Period of notice. Notice is required for justified termination; pagnt may be made in
lieu thereof. No notice is required in cases ofoger misconduct. The period of notice is
set according to the worker’s pay periGd No notice is required for termination where
the worker has proved unfit during a probationassiqul. *%

236. Severance allowance and other income protectidivhere employees are not entitled to a
monthly pension or a lump sum payment pursuanhéoSocial Insurance Act or other

regulations, they are entitled to receive severgraseequivalent to at least one month’s
wages for each year of service at the terminatfa@mployment®®

237. Consultation of workers’ representativesThere are no provisions for consultation with
workers’ representatives in terms of Article 13t Convention®’

238. Notification to the competent authorityThere are no provisions for notification of the
competent authorities in cases of large-scale textiain for operational reasons.

184 Yemen Labour Code, articles 35(1) and 38.
185 Yemen Labour Code, article 35(1).
186 Yemen Labour Code, article 120(2).

187 CEACR direct reques¥emen(2001).
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Part V.

A.

239.

240.

Employment termination in practice

This Part presents a dynamic view of employmenhitgation by drawing and building
upon snapshots taken of country situations in 8¥tland 1995 General Surveys, the 2001
survey, the work of the supervisory bodies and ERtex database. This approach, in
combination with the detailed country studies abaway help the Meeting of Experts
identify trends.

The comparative table of termination of employmiegislation in 105 member States in
Appendix VI at the end of this paper is based ua@imilar table presented in the 2001
survey. An explanation of the methodology used damgile and present the table is
provided in that appendix.

Trends since the 1974 General Survey

241.

242.

Scope. The 1974 General Survey noted instances wherergelegislation concerning
unjustified termination of employment was not apglile to certain categories of workers;
in some cases the categories were covered by segegaslation or other methods of
implementation. The sample of legislation presentethe 1974 General Survey is too
small to show the trend at that time. A hint of #iiteiation might be given in observing that
eight countries were named in respect of domestikevs;" the situation is unchanged in
respect of at least sevenFive countries were named in respect of the eimusf
undertakings employing less than a given numbepassons? the exclusion has been
removed in two countried,reduced in one country:increased on one countfyand
remained the same in one country.

The legislation of 53 of the 75 countries in EPlmeakes no exclusion based on enterprise
size. The remaining 22 make exclusions which amresgpect of enterprises with less than
five, ®ten,’ 15,° 20! or 30'* employees.

! Chile, Egypt, Cambodia, Libyan Arab Jamahiriyatiéelands, Panam&weden Trinidad and
Tobago.

2 Chile, Egypt, Cambodia, Netherlands, Pana®weedenTrinidad and Tobago.
% France Germany, ltaly, Sri Lanka, United Kingdom.

* France United Kingdom.

® Italy, from less than 35 to less than 15.

® Germany, from less than five to less than ten.

" Sri Lanka, less than 15.

8 Austria, Republic of Korea.

° Germany, MoroccdSlovenia, Bolivarian Republic of Venezuela.

10 Australia, Italy, Kyrgyzstan, Sri Lanka, United States.

1 Belgium, Bulgaria, Cyprus, Czech Republic, Denmafinland, Greece, HungarySerbia
Switzerland.
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243. EPLex shows that the main labour legislation of s@mountries today excludes categories
of workers from protection against unjustified teration. Only four of the 75 countries
have not made exclusions. Most excluded categaresivil service and traditional public
sector workers, which as the CEACR has pointedimlts 1995 General Survey, are
typically covered by separate legislation or methotimplementation'®

244. To the extent the exclusion of categories of wakiEom general national legislation
complies with either Article 2(4) or Article 2(5f the Convention, member States would
be obliged to indicate these exclusions in thedt fieport on application of the Convention
following ratification. The Office suggested thatmight be considered important to
explore the possibility of reviewing the flexibjlitlauses in the Conventioff.

245. In respect of safeguards applied to fixed-term i@mts$, no limitations are applied in 19 of
the 75 EPLex countries® Of these 19, 12 generally require a valid reason f
termination'® If recourse were to be taken to fixed-term congde avoid the effects of
employment protection legislation in these jurifidits, consideration would need to be
given at the national level to put safeguards acglto prevent abuse. Looked at the other
way around, 46 countries require a valid reasontdamination and have some form of
safeguards in place in respect of the use of fieeah contracts-’

246. Countries without requirements for justificationThe CEACR noted 19 countries in the
1974 General Survey that had neither adopted tdigation principle in legislation nor
in generally applicable collective agreemefitSince then, 11 of these jurisdictions have
adopted the justification principle; six have nbt.Information is not available on
Myanmar and Lebanon. According to EPLex, an addtid3 countries do not generally

12 CEACR observatioriTurkey(2010).
131995 General Survey, para. 63.
4 See footnote 13 in Part Il.

!5 Antigua and Barbuda, AustralidBurkina Faso, Canada (Federal onlgyprus Egypt, Georgia,
Ghana, Japan, Jorddresothg Malaysia, Singapore, South Africa, Sri Lanka, Beiland,Uganda,
Yemen, Zambia.

'8 Antigua and Barbuda, AustralisBurkina Faso, Canada (Federal onigyprus Egypt, Ghana,
Japan, Singapore, South Afriddganda, Yemen.

" Argentina, Armenia, Azerbaijan, Bulgaria, Cambodizntral African RepublicChile, China,
Comoros, Democratic Republic of the Cong&éte d'lvoire, El Salvador, Ethiopidsinland,
France,Gabon Germany, Hungary, Indonesia, Italy, Republic @&, Kyrgyzstan,uxembourg
Madagascar,Malawi, Mexico, Republic of Moldova, Morocco, NamibidNetherlands,Niger,
Panama, Peru, Philippines, Russian Federation,i @aabia, SenegalSerbia, Slovakia, Slovenia
Spain,Sweden, Turkeynited KingdomBolivarian Republic of Venezueldiet Nam.

'8 Argentina,Australia, Bangladesh, Burma, Canada, Guyana, Ireland, damiiwait, Lebanon,
Malawi, Nicaragua, Nigeria, Qatar, Thailand, Turkey, BEditStatesYemen Zambig see 1974
General Survey, para. 40.

Y Have adopted: ArgentinaAustralia Bangladesh (except for certain dismissals), Canad
(implicitly in federal legislation), Guyana, IreldnJamaicaMalawi, Nicaragua, TurkeyYemen
have not adopted: Kuwait, Nigeria, Qatar, Thaildddited StatesZzambia(although exceptions to
the employment at will rule have developed in tbenmon law and there are prohibitions against
termination for most of the reasons set out incetb).
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247.

248.

249.

250.

require valid grounds for terminatiofi.As reflected in the comparative table, 59 of the
75 countries in EPLex generally do require a ved@son for termination.

The 1974 General Survey noted requirements forasaprof individual terminations by
the authorities in Sri Lanka, Netherlandsance and Mali. Today, a valid reason for
termination of employment is said generally nabéorequired in Sri Lanka, but is required
in the Netherlands$! and Egypt, which was noted in 1974. In each obéheountries,
termination of contracts of indefinite duration rmuse approved in advance by the
authorities; in Egypt where termination is on diticiary grounds, and in the Netherlands
and Sri Lanka in cases that are not summary disin@sbased on disciplinary reasons,
respectively. These are the only countries in EPlet require approval by public
authorities in cases of individual dismissal. Thmilar requirements ifFrance appear no
longer to be in force; information on Mali is nateélable.?” It should be recalled that prior
authorization is not a requirement under the Cotioen

The 1974 General Survey observed that protectiaimapdismissal for reasons set out in
Paragraph 3 of the 1963 Recommendation — corregppibal Article 5 of the Convention

— were either implicitly provided for in jurisdicins where a valid reason was required for
termination or explicitly provided for in most cduies; however, gaps in protection were
not identified. The General Survey of 1973 on faeadof association identified only
Switzerland as a country that did not provide prite; it now explicitly does?® The
General Survey of 1971 on equality does not idgrgdps, and thus does not provide a
basis for finding a trend.

Procedure prior to or at the time of terminationThe data available do not permit an
assessment of changes in the situation over time.

Procedure of appeal. As noted above, CEACR comments in respect of kdi8, 9 and
10, have focused largely on the assignment of thiddm of proof. Looking for trends in
national practices, benchmarks for following sulbsed developments are difficult to
establish. The comparative table does capture s@moent changes in respect of the
remedy availablé”

2 Austria, Belgium, BrazilCameroon Denmark, Georgia, Greece, Jordan, Malaysia, Pmga
Sri Lanka, Switzerland, Syrian Arab Republic.

2l Baker and McKenzie:Worldwide guide to termination, employment discniaion and
workplace harassment lan2009, p. 362.

221974 General Survey, para. 721, footnote 6.

% General Survey of 1973 on freedom of associapana. 144: “There are, however, cases where
the legislation contains no special provisions gethg the workers against dismissals on account
of trade union membership or activities, and whigre employer is usually not bound to give
reasons for effecting dismissals.” Protection iswndound in the Code of Obligations,
articles 336(2) and 336(1)(e).

% |n Brazil, for example, it was observed in 1974tthompensation could be awarded instead of
reinstatement if the competent body consideredttigatontinuation of the employment relationship
was inadvisable. EPLex now reports that compensatousually the only remedy for unfair
dismissal. However, reinstatement is available asatter of right in special situations including
where serious reasons for dismissal are not rezedrby the labour court (1974 General Survey,
p. 48, footnote 3). In the United States, EPLeorepthat reinstatement is always available under
numerous anti-discrimination laws and that reimsteint may be awarded where common law
actions based on contract or tort are successfuCdmbodia, damages were previously the only
remedy; today reinstatement is available.
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251. Period of notice. Almost all countries examined have requirementsdioing notice
where employment is terminatéed.

252. Severance allowance and other income protectiorhirty countries were noted in the
1974 General Survey as reporting having unemployrbenefits as a branch of social
security. ®® As observed abové 78 countries have statutory unemployment social
security schemes today. Thirty-two countries wevged in the 1974 General Survey as
having legislation that provided for the paymentsefrerance or termination allowances,
length of service bonuses or other separation benphyable by the employer on
termination of a worker’'s employmerit.Column 10 of the comparative table indicates the
current situation.

Unemployment Insurance Savings Account in Brazil

In Brazil the employer is required each month to deposit an amount equal to 8 per cent of the employee’s
monthly salary into an account managed by the Federal Savings Bank on behalf of the employee. The amount
is not a deduction from wages as compared, for example, with the situation in Chile where an employee
contribution of 0.6 per cent is directly deducted by the employer from wages. The employee is entitled to
withdraw the balance of the account in several situations, including the following: dismissal without cause (that
is, for any reason other than those listed as "just causes” in the Chilean Labour Code); expiry of a fixed-term
contract; closure of the undertaking; termination due to force majeure; termination by mutual agreement; death
of the employer; retirement; when the worker or his/her dependant suffers from cancer or is HIV positive; in
order to purchase a house, settle or amortize the debt or payment of part of housing loan instalments, etc. If an
employee is dismissed without cause (which includes economic reasons), in addition to the total amount
deposited in his or her account, he or she will be entitied to an additional indemnity of 40 per cent of the
updated value of deposits in the account. An extra 10 per cent shall be paid by the employer directly to the
Government. Workers under a fixed-term contract who are dismissed without cause are also entitled, in addition
to the aforementioned amount, to the payment of a sum equal to half the remuneration to which he or she
would have been entitled on the expiry of the contract. These sums are payable upon dismissal together with
any other employee’s entitlements, and there is no need for a court decision acknowledging the absence of just
cause. If the dismissal is for a just cause, once the serious misconduct has been acknowledged by the court,
the worker forfeits the right to the aforementioned compensation and to immediate withdrawal of his or her
deposits.

Similar arrangements are in place in Argentina, Colombia, Ecuador, Panama, Peru, Uruguay and the
Bolivarian Republic of Venezuela. !

TA.M. Ferrer and W.C. Riddell: “Unemployment Insurance Savings Accounts in Latin America: Overview and Assessment”,
in Social Protection & Labor, Washington, DC, World Bank, 2009, p. 32.

253. Consultation of workers’ representatives and ncdifion to the competent authorities.
The data available do not permit a representatbgessment of changes in the situation
over time.

% See EPLex in respect of Belarus, Mexico (legistatiloes not establish the timing of notice),
Panama (with exceptions for some specific categafenvorkers) Spain, Ukraineand the Russian
Federation; Guatemala: see the Labour Code, aiti:le

%1974 General Survey, para. 115, footnote 3.

" See para. 47.

% Argentina, Bangladesh, Brazil, Bulgaria, Byeloaystambodia, Canada, Cote d’lvoire, Denmark,
Egypt, France Guatemala, India, Islamic Republic of Iran, Kuwdiebanon, Libyan Arab

Jamahiriya,Luxembourg Mali, Mauritius, Mexico,Moroccq Pakistan, Panama, Qatar, Russian
Federation, Sudan, Switzerland, Tunidiarkey Ukraine, Viet Nam.

TMEE-C.158-R.166-2011-Copy for interactive version-En_1.docx 69



B.

Trends since the 1995 General Survey

254.

Several countries’ prospects for ratifying the Geamton were reported in the 1995
General Survey. They can now be observed in the bf the events of the subsequent
15 years.

Recent ratifications

255.

256.

251.

258.

Twelve countries have ratified Convention No. 15&e the 1995 General Survey was
discussed at the ILC in June 1995. The Employex®ig expressed doubts as to whether
the Convention’s requirements were too demandirtyvaould thus hinder prospects for
additional ratifications?® Those countries’ situations are presented insision.

The 1995 General Survey reported thHatrtugal had submitted ratification of the
Convention to its Parliament for approval; the figdtion was registered in November
1995. The matter of safeguards concerning contfactpecified periods of time has been
raised by workers’ organizations in comments to BEACR. Several tripartite
agreements, the details of which aimed to stremgtéeguards and protections, have been
adopted over the years. A new labour law and réiguls were adopted in August 2003
and July 2006 with a view to giving effect to theyisions of the Convention. In its most
recent comment, the CEACR in 2007 requested infoomaabout the application of the
Convention in micro-enterprises. It also noted cants made by a Portuguese trade union
and an employers’ association:

The UGT [General Union of Workers] summarizes théiamal provisions establishing
protection against termination of employment withauvalid reason and expresses concern
that the frequent use of fixed-term contracts istigbuting to uncertainty among workers. The
Portuguese Confederation of Tourism observes ithéts view, the national provisions appear
to be in conformity with the principles of the Camiion, although the provisions of the
Labour Code appear to be outmoded in a globalizzzha@my in view of their lack of
flexibility, which does not encourage the econodgvelopment of enterprise¥.

The 1995 General Survey indicated tHdamibia had reported that there were no
difficulties in ratifying the Convention; if necesy legislation could be amended to ensure
better compliance. The ratification was registeredune 1996. The most recent comments
from the CEACR, made in 2010, ask for clarificaicend further information on some
points in the light of the adoption of the LabouctANo. 11 of 2007. Under the Act,
termination without a “valid and fair reason” isopibited. The CEACR has asked for
confirmation that these are reasons set out irclard. The CEACR has asked how the
national legislation and practice ensure that taamyoabsence from work because of
illness or injury shall not constitute a valid reasfor termination, and has asked that
practical information be supplied on how “seriousconduct” has been defined in the
context of disentitlement to severance allowance.

The Republic of Moldovaatified the Convention in February 1997. Sincentit has been
providing the CEACR reports as requested and supgplgnswers to the CEACR’s
inquiries. The current direct request asks for higirt information on how existing

29 Employer Vice-Chairperson on the report of the GCRecord of Proceedingdnternational
Labour Conference, 1995, p. 27/7. The Employersugrexpressed the view in 1995 that positive
statements in the General Survey concerning theppts of future ratifications had limited
validity, Record of Proceedingiternational Labour Conference, 1995, p. 24{ta. 85.

30 CEACR observatiorPortugal (2007).
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legislation is applied in practice. The CEACR h&® asked the Government: (a) how it
ensures that the filing of a complaint or the p#tition in proceedings against an
employer involving alleged violations of laws oguations or the recourse to a competent
administrative authority does not constitute adraBason for termination; (b) to clarify
how it is ensured that persons who are not coveyempplicable collective agreements are
entitled to receive a reasonable period of noticeomnpensation in lieu thereof; and (c) to
provide information on the role of collective agremnts in the provision of severance pay,
so as to allow the Committee to better assess whedl persons covered by the
Convention are entitled to severance payment, beriefm unemployment insurance, or a
combination of the two'

259. Papua New Guinea, Serband Saint Luciaratified the Convention in June, November,
and December 2000, respectively. The 1995 Genenale$ did not include information
on these countries concerning the prospects fiicedion of the ConventionPapua New
Guineahas been asked to provide information on the egifitin of the Convention since
the CEACR’s first direct request in 2006. The draftand promulgation of a new
legislative regime featuring provisions compliarnithathe Convention have been reported
by the Government and most recently observed byClRACR in 2010. InSaint Lucia
where the Government had first indicated applicatirough an as yet un-promulgated
Labour Code, and subsequently through a 1970 Acrkws being done to be in
compliance with the CARICOM model law on terminatiof employment. IrSerbig the
Government has been requested to provide furthierniation in respect of notice
requirements and income protection.

260. Luxembourgand Lesothoratified the Convention in March and June 2001peetvely.
Numerous references were made in the 1995 Genamaleys to termination of
employment practices iouxembourgnone were made in respectlafsotho Luxembourg
resolved a number of points soon after they had bheesed by the CEACR. The
Committee in 2010 invited the Government to cordiqroviding information on some
points. In the case dfesothg the CEACR has asked how the Convention is applig¢de
public sector, all of which is not covered by thabbur Code. The CEACR has directly
requested clarifying information about the applmatof the Convention to probationary
employees and safeguards taken in respect of thefdixed-term contracts.

261. In September 2002Antigua and Barbudaratified the Convention. The Government
provided caseload information with its first repddf 463 disputes handled by the Labour
Department, 216 cases (46 per cent) were relatéertanation, suspension, redundancy
or lay-off of the employee concerned. In 2004-06, of the 53 cases heard at the
Industrial Court related to unfair dismissal. Oé$k 53 cases, none were decided in favour
of the employer, 14 were decided in favour of tholoyee, while the others were either
withdrawn, settled out of court, or were pendinge TCEACR in 2010 asked for further
information about application in practice.

262. On becoming a member State of the ILO in 20@6ntenegroaccepted the obligations

under Convention No. 158. The first report on tppligation of the Convention is due in
2011.

31 CEACR direct requesRepublic of Moldov42009).
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263.

264.

The Central African Republicatified the Convention in June 2006. In connettidgth
governments having referred to general problemappfication, the CEACR in the 1995
General Survey noted the Government'’s citationafrfent reorganization taking place
following political changes™? The CEACR raised points in respect of its applicaafter
examining the first report in 2008.

Slovakiaratified the Convention in February 2010 and it @@me into force in February
2011.

Other prospects for ratification

265.

266.

The 1995 General Survey included information onspeats for ratification from other
countries that have since not ratified. The sitratf countries listed below is summarized
in the comparative table of termination of employtriegislation in Appendix VI.

Country Indication in 1995 General Survey

Comoros Indicated that ratification had been proposed to its Parliament.
Indonesia, Iraq, Swaziland Indicated that they were examining the possibility of ratification.
Burkina Faso Indicated that they did not consider that there were any difficulties

preventing ratification.

Guinea, Senegal, Cote d'lvoire Did not point out any difficulties concerning the instruments or
considered that the then current law and practice did not present
obstacles to ratification.

Bangladesh, Hungary Indicated that their legislation was in accordance with the Convention
or its spirit and there would therefore no longer appear to be any
obstacles to ratification.

Argentina, Belarus, Plurinational State of Reported that they preferred to postpone the question of ratification

Bolivia, Egypt, Peru, Russian Federation as their labour legislation and law respecting industrial relations,
employment and supervisory procedures were then undergoing
revision.

Syrian Arab Republic, United States Had indicated that they did not then envisage ratification.

Austria, Azerbaijan, Guinea, Madagascar, Had indicated that amendments had been adopted or were

Mauritius, Philippines, Poland, Republic of envisaged which would make it possible to bring the national

Korea, Russian Federation, Tunisia, legislation closer to the standards contained in the Convention and

Zimbabwe Recommendation.

The scope of this study does not permit the catlaadf information concerning Botswana
(considered that recommendations could be madket@dmpetent authorities to ratify);

Benin and Mali (indicated that their legislationsnia accordance with the Convention or
its spirit and there would therefore no longer &pe be any obstacles to ratification);
Belize, Croatia and Romania (reported that theyepred to postpone the question of
ratification as their labour legislation and lavpecting industrial relations, employment
and supervisory procedures were then undergoirigioay, Ecuador and Norway (did not

then envisage ratification); Canada, Dominica, Egua Guinea, Estonia, Grenada,
Lebanon, Malta, Norway, Romania, Seychelles and|din (indicated that amendments
had been adopted or were envisaged which would ntgi@ssible to bring the national

legislation closer to the standards containedénGbnvention and Recommendation).

32 para. 360.
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267. Twenty-three countries said that legislation hatl been modified and that changes had
not been planned

On ratification rate

268. The rate of ratification has been argued mainlythy Employer members to be an
indicator of the viability of the Conventiof.

269. The Worker members however, have persistently atdd; including in the November
2008 consultations, that the ratification rate ael@ras not a good indicator of the relevance
of the Convention. For instance, several counttle® have not ratified Convention
No. 158 have a higher degree of protection tharptbtection afforded by the Convention.
Another important aspect is the use made of thev@ution by national courté®

270. The Convention is in force in 35 countries and teesn denounced by BraZi.

271. If the Meeting of Experts considers this factorewant, two comparative graphic
presentations are offered in Appendices Il andolVthis matter. The graphic entitled

% Bangladesh, Belgium, Botswana, Bulgaria, Canadav{fce of Alberta), Cuba, Ecuador,
Germany, Ghana, Guinea, Indonesia, Iraq, Kuwaitxitte New Zealand, Panama, Peru, Qatar,
Saudi Arabia, Singapore, Sri Lanka, Suriname, Wnitangdom.

34 CCAS 1995 General Survey discussion, para. 80.
% See Part IIl of the 2009 Note.

% Brazil ratified the Convention on 5 January 1998 a@enounced it on 20 November 1996. The
CEACR noted in paragraph 15 of its 1997 GeneraloRefhe reasons given by the Brazilian
Government for its action:

The Government of Brazil stated that it had takedecision to denounce Convention
No. 158 after holding the pertinent tripartite cagltetions on the matter. It recalled that it
attaches great importance to the protection of eympént against arbitrary dismissal or
dismissal without cause and that this matter isltde@h by article 7(I) of the Federal
Constitution. A Bill to supplement the constitutédnprovision has been the subject of
tripartite discussions. According to the Governmeuamplex circumstances of a legal and
economic nature, which could not have been foresgethe time of ratification, made it
difficult for the Brazilian Government to impleme@bnvention No. 158 within the Brazilian
legal system. The Government considers that intfeetConvention could, on the one hand,
be invoked to justify excessive and indiscrimindigmissals, based on the rather general and
vague “operational requirements of the undertakagjablishment or service”, as stated in
Article 4, or, on the other hand, give way to adat@rohibition of dismissals which would not
be compatible with the current programme of ecoroamnid social reform and modernization.
Furthermore, the Government considers that the @uion constituted a step backwards in
the course towards less state intervention and moltective bargaining. According to the
Government, such uncertainty regarding the scopbkeoprovisions of the Convention would,
in the context of the Brazilian legal system, basedpositive law, generate insecurity and
litigation, without practical advantages for thepmvement and modernization of labour
relations. The Government nevertheless emphadmedttis sensitive to the issues dealt with
in the Convention and has the intention of contiguto apply and improve the national
legislation concerning the protection of employment

In February 2008, President Lula da Silva submi@edvention No. 158 to the National Congress
for ratification. In July 2008, the Foreign Affai@mmittee of the National Congress voted against
ratification. The issue was forwarded for examimatby the Labour Committee of the National
Congress.
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272.

“ratifications of up-to-date Conventions (excludifigndamental Conventions)” places
each of the relevant Conventions from left to righing the x-axis in order of the number
of ratifications each has attracted. Convention W68 is ranked 38 out of 67, with
36 ratifications registered. The graphic entitledtification rates, Conventions Nos 158,
140, 156" shows the progress of ratification of tfermination of Employment
Convention, 1982 (No. 158), the Paid Education ee@onvention, 1974 (No. 140), and
the Workers with Family Responsibility Conventid®81 (No. 156). This display shows
the speed with which reasonably comparable instnisndiave been ratified. Two
comparators were selected: Convention No. 140 Isec#us the Convention next most
ratified after Convention No. 158, and Conventioo. N56 because it was adopted in
1981, the year before Convention No. 158. The Maianhce of Social Security Rights
Convention, 1982 (No. 157), adopted in the same gg&onvention No. 158, would have
been an inappropriate selection because it haactdtr only three ratifications. The
Vocational Rehabilitation and Employment (Disablétrsons) Convention, 1983
(No. 159), might also have been selected as a aatgpaexcept that it could be seen as an
exceptional success, having benefited from sewdwahdes of promotion by a dedicated
technical cooperation division within the Office.

The importance of promotional activities by thei€dfcan similarly be seen in respect of
the Minimum Age Convention, 1973 (No. 138), whiclfered from what was considered
a low level of ratification until its promotion bayg with the adoption of the Declaration on
Fundamental Principles and Rights at Work and @Hov-up in 1998. In fact, Worker
members argued that more ratifications might beaiobtl by promotional activities
conducted by the Office.

C. Other considerations

Employment termination and a flexicurity
approach in four European countries

273.

274.

275.

It may be useful for the Meeting to consider howptayment termination at the initiative
of the employer is treated in terms of the requeeta of the Convention in some
European countries applying a flexicurity approachtheir labour markets. Two such
countries,Finland and Sweden have ratified the Convention. Two other couniridge
Netherlands and Denmark, are often closely assatiaith the flexicurity approach.

In the case oBwedenthe CEACR most recently observed in 2008 thatgadrds applied
in respect of fixed-term employment by agreementhef parties. The CEACR observed
that: “the Swedish Confederation of Professionao&gtions (SACO), the Confederation
of Swedish Enterprises, the Swedish Agency for @owent Employers and also the
Swedish Association of Local Authorities and Regigmdicated that the establishment of
fixed-term contracts had not given rise to any borif A second point was raised
concerning the exclusion from the scope of the 1B8®hloyment Act and its provisions
concerning termination of employment of persons leygul for work under special
employment support schemes. The Government repohntdamendments were being
drafted to remove this exclusion.

In the case ofFinland, the CEACR most recently observed in 2008 the akpé a
provision temporarily extending the possibility @including employment contracts for a
fixed term when demand was unstable for the ses\viten enterprise. The CEACR also
examined comments from Finnish trade unions coigrthe use of fixed-term contracts,
in a context that could be considered to touch @iexacurity labour market intervention.
The CEACR observed:
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The Central Organisation of Finnish Trade UniondKp and the Confederation of
Unions for Academic Professionals in Finland (AKAYArgue that the protections afforded
by the Convention and the Employment Contracts @et being eroded by the following
practice. Employers are hiring employees to workciastomers. The employees are hired on
fixed-term contracts aligned to the length of thentcact between the employer and the
customer. The fixed-term contracts are justifiedtus basis even though the customer’s need
for employees is ongoing. According to the SAK aimel AKAVA, in this case the provisions
on temporary work relations, are eluded.

With reference to previous comments, the Governneaptains that, according to the
Public Employment Services Act (No. 1295 of 2008§ purpose of subsidized employment
is to improve the labour market position of a parfy promoting placement at work and
improving vocational and other skills. Fixed-teromtracts are used to support particularly the
employment of the long-term unemployed, young pesssnd disabled workers to prevent the
lengthening of periods of unemployment and to lewelt regional differences in
unemployment. In this regard, the Government indiahat, at the end of June 2006,
38,300 persons had been employed through the Lakdministration’s employment subsidy
measures, 1,400 less than the figures of the puswiear. Of those that had been placed, 6 per
cent were working for the State, 25 per cent fonitipalities and 69 per cent in the private
sector, and the objective is to further increase ghare of the private sector. The Finnish
Confederation of Salaried Employees (STTK) alletied fixed-term contracts are to a great
extent used in the public sector (20—-30 per centthef public sector's employment
relationships) despite the fact that the Employntomtracts Act requires hiring persons for a
permanent employment relationship when the needafuwour is permanent. The Committee
asks the Government to indicate what safeguards hagn provided to guarantee fixed-term
contracts are not used in practice with the ainawafiding the protection resulting from the
Convention, providing examples of how the notiorfjaktified reasons” in the Employment
Contracts Act is used in public and private sectimsthis respect, the Committee would
appreciate receiving information on the subsidieagployed persons, the maximum length of
use of fixed-term contracts in such instances,thail impact.

276. The regulation of labour relations in Denmark isrked by reliance on collectively
bargained rules at national, sectoral and enterpeigels. It is estimated that 80 per cent of
the Danish workforce are covered by these agreameither as a result of the employer
being bound via its employers’ organization or asesult of voluntary application of
collectively bargained ruled’ It should be recalled that this mechanism is aetée for
implementing the Convention. As reflected in thenparative table in Appendix VI, the
principles of the Convention appear respectedastjire to the vast majority of workers.
The justification principles have long been collesly bargained into employment
relations in the country. In sum, the Danish labooarket model, described as a
“flexicurity triangle” combining a high degree ofatility between jobs with a social
safety net for the unemployed and an active laboarket policy?® appears to operate in

37 Even temporary work agencies — arguably an empéoygrarrangement that is a significant part of
a flexicurity labour market ethos — are within tlf#8 per cent estimate, and rights concerning
termination of employment are “usually written irttee collective agreement covering the TWA
[temporary work agency] worker”; se®enmark: Temporary agency work and collective
bargaining in the EU at www.eurofound.europa.eu/eiro/studies/tn0808ak®807019q.htm
(accessed 8 Jan. 2011).

38 EPLex can be consulted for details and citations.
3P K. Madsen: “The Danish road to flexicurity: Waeare we? And how did we get there?”, in

T. Bredgaard and F. Larsen (ed&mployment policy from different angle2d05, Copenhagen,
DJ@F Publishing.
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278.

harmony with the provisions of the ConventiéhThe 2001 survey reported that the
Government was or would soon be examining ratificaf”

In the Netherlands, fixed-term and fixed-task caciis are an important feature of the
flexicurity approach implemented in the country. lissDenmark, collective bargaining
plays an important role in the regulation of empheyt relations. However, a body of
legislation setting employment termination ruleaysl an important rolé? Prior approval

of a justifiable termination by the public auth@d is required in the Netherlands, both in
cases of indefinite and fixed-term contracts, whereination is premature in the latter.
Termination with immediate effect is permitted wé¢ine employer cannot reasonably be
expected to continue the employment. Safeguardgioms are also applied to consecutive
fixed-term contracts, assimilating a chain of fixedm employment to employment of
indefinite term under prescribed circumstances.oBdythis, as shown in the comparative
table, the flexicurity approach in the Netherlamududes the features of the Convention,
including those concerning collective dismissalee 001 survey reported that national
legislation relevant to the question of terminatmfnemployment was under discussion,
and ratification would be considered when finalcdisions on those matters had been
taken; there seemed to be no obstacles preventingetaying ratification of the
Convention:®

The experience suggests that in the context obthms European countries, Convention
No. 158 is implemented by providing security at aene time as other agreed measures
are taken to promote flexibility in the labour merkThis is broadly in line with the
observation made by Auer and Cazes in a 2000 shad{Finland and Swederhave labour
markets that exhibit both comparatively high averggb tenure as well as a high
proportion of temporary (i.e. fixed-term or fixealsk) work, suggesting both flexibility
and security in these labour markets, contrarjhéohypothesis that all jobs are moving to
short-term and insecure jolfs.

Economic impact of employment protection legislation

279.

There have been many attempts to find the bestadelbgical approach to study how
employment protection legislation affects the operaof labour markets. Recent research
suggests that innovation and economic growth atefed by stringent laws governing the
dismissal of employees, especially in the more vation-intensive sectors®

Interestingly, the effects of laws governing dissals of employees on innovations were

0 For a description of termination procedures, see
www.eurofound.europa.eu/emire/DENMARK/TERMINATIONNDhtm (accessed 8 Jan. 2011).

12001 survey, para. 51.
2 Baker and McKenzie, p. 360 et seq.
432001 survey, paras 17-18.

*p. Auer and S. Cazes: “The resilience of the lmmg employment relationship: Evidence from
the industrialized countries”, imternational Labour Review/ol. 139, No. 4, 2000, p. 394.

5 According to this research, “stringent labour laas provide firms with a commitment device to
not punish short-term failures and thereby spurr tleenployees to pursue value-enhancing
innovative activities. ... We find that, within auntry, innovation and economic growth are
fostered by stringent laws governing dismissal wiplyees, especially in the more innovative-
intensive sectors”, V.V. Acharya, R.P. Baghai andKyishnamurthi, “Labor laws and innovation”,
Working Paper 16484, National Bureau of Economisdech, Oct. 2010.
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examined by using the Regulation of Dismissal Inedxch is made up of the main
requirements defined in the Convention and Recordiatéon.*

280. The OECD summarized in its 2010 Employment Outlowk less than 20 important
country-specific studies, published since 2004e#tigating on the basis of micro-data the
impact of employment protection legislation andgprudence on job flows. Some studies
look at the impact of small employer exemptionsaamker turnover?’ Others look for the
effects of employment protection legislation ineddve/after context in light of reform§.
These studies show that more work is still requitetind a co-relation between observed
labour market outcomes, such as the flow of workemnd out of jobs, characteristics of
the labour market, the use of atypical forms oft@ot and working arrangements, etc.,
and the provisions of employment protection legista

281. These studies, as recalled by the Worker memberslarch 2001, look at national
employment protection legislation and do not studg labour market effects of the
Convention per sé? For this reason, the findings of those studies matybe directly
useful in judging the Convention. As the OECD haded, “employment protection
includes quite heterogeneous provisions that afiely to have the same economic
importance as well as the same impattThe explicit flexibility in the Convention’s
provisions permits this heterogeneity.

“® Variables 16-24 of the Regulation of Dismissalediescribed in S. Deakins, P. Lele and
M. Siems: “The evolution of labour law: Calibratirgnd comparing regulatory regimes”, in
International Labour Reviewol. 146, No. 3-4, 2007. The Projdaw, Finance and Development
was completed by the Centre for Business ResedrtiedUniversity of Cambridge in 2009; see
www.cbr.cam.ac.uk/research/programme2/project2t20.h

7 Australia: D. Venn: “The impact of small-firm exemptions froemployment protection”, in
OECD Social, Employment and Migration Working Pap2010, OECD Publishing, Paris
(forthcoming); Germany: T. Bauer, S. Bender andBdnin: “Dismissal protection and worker
flows in small establishments”, lBconomica Vol. 74, 2007, pp. 804—-821; Sweden: D. von Below
and P. Thoursie: “Last in, first out? Estimating tffect of seniority rules in Sweden”, luabour
Economics 2010 (forthcoming); Portugal: P. Martins: “Disséds for cause: The difference that
just eight paragraphs can make”, dournal of Labour EconomigsVol. 27, No. 2, 2009,
pp. 257-279.

“8Jtaly: A.D. Kugler and G. Pica: “Effects of emplmgnt protection on worker and job flows:
Evidence from the 1990 lItalian reform”, lrabour EconomigsVol. 15, No. 1, 2008, pp. 78-95;
United Kingdom: |. Marinescu: “Job security legista and job duration: Evidence from the United
Kingdom”, in Journal of Labour Economig¢d/ol. 27, No. 3, 2008; Spain: A. Kugler, J.F. Jime
and V. Hernanz: “Employment consequences of réisteigpermanent contracts: Evidence from
Spanish labour market reforms”, idournal of the European Economic Associatid?010
(forthcoming); Turkey: D. Venn: “The impact of sfitm exemptions from employment
protection”, iINnOECD Social, Employment and Migration Working Paf2&10, OECD Publishing,
Paris (forthcoming).

9 See GB.280/LILS/5, para. 63.

0 OECD:Employment Outlogik2010, p. 186.
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To illustrate this point, consider the element led Convention concerning notice to the
authorities of large-scale redundancies and recwydallowance. The national labour
laws for countries A and B are summarized befdw.

Country A Country B

Prior authorization required Minimum ten calendar days’ notice to the authorities
Threshold > 10 workers Threshold > 25% of workforce, but not less than

Failure to secure authorization is remedied by 50 workers

reinstatement, without option to “buy out” redundant Failure to give notice to authorities remedied by capped
workers lump sum to each worker based on seniority

Where authorization is granted, employer pays seniority ~ Social security fund pays redundancy allowance
based redundancy allowance

The requirements in both countries conform to Aetid4 of the Convention. Each
potentially has different effects on employer andrker behaviour. Empirical analysis
aiming to link these provisions with labour markeitcomes is concerned only with the
national provisions and not the international staidd Account taken of flexibilities
inherent in all the Convention’s provisions — reljag safeguards possibly placed on the
use of fixed-term and task-based contracts, limitaton the scope of application, notice
requirements, arrangements for defence and appeaine protection and consultation, to
name a few — it is very complex to judge the irdional standard on the basis of vastly
varying forms of compliant national implementation.

Figure 17.  OECD: Strictness of overall employment protection, ten countries, 2008
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284. This difficulty to link empirical analysis of natal legislation and of the Convention can
be seen graphically. Figure 17 plots the strictreéssserall employment protection of ten
*1 Assume in both cases that the law requires ttw prithorization request/notification to include a
“written statement of the reasons for the termovaj the number and categories of workers likely
to be affected and the period over which the teatidms are intended to be carried out”.
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countries as indexed by the OECBWhile each of the countries Australia, Finland,
France, Luxembourg, Portugal, Slovakia, Slovenipai®, Swederand Turkey — have
ratified Convention No. 158, the Convention is &mplin these countries by different
means and their practice has evolved since rdiditaThe scale ranges from 0 (least
stringent) to 6 (most restrictive). Even if difflies were observed over the years, an
examination of the most recent CEACR comments Hesé& countries suggests that none
have major issues in implementation; all implentéet provisions of the Convention. At
present, the CEACR has identified few or no issofeapplication inFrance, Portugal,
Slovenia and Spain issues of scope of protection/exclusion of woském smaller
enterprises have been raisedAuostralia and Turkey (along with procedural issues in
Australig); and several miscellaneous issues have been tgkanrespect of uxembourg,
Swederand Finland. Slovakiahas recently ratified the Convention and its fiegport is
due in 2011. In sum, this small sample alone shbassthe Convention is flexible enough
to accommodate up to almost two points of variaiiostrictness of national employment
protection legislation. While economic argumentd agsearch results are relevant to the
mix of provisions dealing with termination at thtiative of the employer, they may only
be anecdotally useful for judging some of the @ffexf the Convention considering that a
mix of provisions can vary substantially and i@l consistent with the Convention.

Some conclusions from OECD research

Empirical research has previously explored implications using econometric analysis and has provided mixed
results as to the influence of EPL on labour market performance. One critical problem relates to the measurement
of labour legislation. Accordingly, caution should be exercised in generalizing certain results, since they could
depend on the methodology used to construct EPL indicators, as well as the assumptions underlying the model.

Based on the OECD'’s overview of the empirical evidence, ' some general conclusions might be drawn:
(i) EPL has generally been found to have little or no effect on overall unemployment, although it may affect the
duration of unemployment and its demographic composition; (ii) higher EPL tends to reduce turnover in the labour
force and to increase the proportion of long-tenure jobs, while the effect on temporary employment and part time is
rather ambiguous; and (jii) strong EPL may favour higher unemployment among women, less skilled workers and
young people. Moreover, multivariate analysis gives an insight of the linkages between EPL and other labour
market institutions: collective bargaining at the central level has been found to mitigate the negative effect of stricter
EPL. The OECD’s overview also finds a significant negative impact of the replacement levels of unemployment
benefits on unemployment and employment, even if it is dispersed when generous benefits are combined with
effective active labour market policies. Finally, the analysis confirms that the impact of EPL seems to be greater on
the dynamics and the composition of employment, than on the level of employment.

However, recent empirical evidence suggests that a general agreement is far from being reached. For
instance, some authors find that job security legislation in India has a negative effect on job opportunities and
reduces workers’ welfare; 2 while in another paper, the effects of notice period and indemnities for dismissal in Latin
America are not found to have any significant effect on unemployment and employment, while payroll taxation
seems to reduce employment and increase unemployment. 3 Other researchers have found evidence that EPL has
had a positive effect on employment performance 4 or on job tenure and productivity 5 suggesting that EPL
provisions can have positive effects by increasing investments in human resources. To sum up, policy
recommendations on the effect of EPL on economic and labour market outcomes should be formulated with great
caution, in the light of ambiguous empirical results and measurement issues.
1OECD: Employment Outlook, 2006. 2A. Ashan and C. Pageés:. “Are all labour regulations equal? Assessing the effects of job
security, labour dispute and contract labour in India”, 2007, World Bank. 3J. Heckman and C. Pages: “The cost of job security
regulation: Evidence from Latin America countries”, in NBER Working Paper 7773, 2000, NBER, Cambridge, MA. 4B. Amable,
L, Demmou and D. Gatti: “Employment performance and institutions: New answers to an old question”, Institute of the Study of
Labour (IZA) Bonn, Mar. 2007. SP. Auer, J. Berg and |. Coulibaly: “Is a stable workforce good for the economy? Insights into the
tenure—productivity—employment relationship”, in International Labour Review, Vol. 144, No. 3, 2005.

2 Source: OECD indicators of employment protection t a

http://stats.oecd.org/Index.aspx?DatasetCode=EPL_Q@¥cessed 8 Jan. 2011). The OECD
calculates four indicators of strictness of redataton dismissals and the use of temporary
contracts: (1) overall; (2) regular employment; (8mporary employment; and (4) collective
dismissals.
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285. Furthermore, when comparing statistics between 2800 2007 available from two

Figure 18.

countries, France and Spain which have similar values regarding strict emphent
protection according to the OECD, the numbecades of terminatiothat are challenged
in the courts vary substantially. Figure 18 shoWws humber of cases of termination
brought before the labour courtsknance based on recent multidisciplinary research that
explored in detail French legislation and practize termination™ It also shows the
number ofcases submittetb the labour courts iBpain(previously discussed in Part IIl).
As it appears from the graph, a greater numbeasé< of termination have been reported
in Francecompared to cases submittedSpain There was a decline Francefrom 2002

to 2007, whereas the number remained stab&painover the same period. In 2007, the
number of cases of termination reported-nance was about 141,000, whereasSpain
the number was closer to 64,080This graph suggests that in the two ratifying ddes
applying an equivalent level of strict employmenbtpction, the level of cases of
termination may vary considerably while still coryiply with Article 8 of the Convention

in law and practice.

France and Spain: Cases of termination, 1993-2009
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*3B. Gomel, E. Serverin and D. Médaemploi en rupturesEditions Dalloz; more specifically,
E. Serverin and J. Valentihicenciement et recours aux prud’hommes, questiensiesure2009,
pp. 121-138, among other studies included in th#digation that contain references to Convention
No. 158 and to the work of the ILO.

**In Jordan the number of cases examined by coeaished 13,492 in the 2008 judicial year, and
12,934 in the 2009 judicial year (see Part Ill).
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286. The total number of cases of terminationFrance include those for reasons connected
with the capacity or conduct of the worker (terntiova for personal reasons) and those
based on reasons of an economic, technologicattstal or similar nature (for economic
reasons). Cases of termination brought before ttemdh labour courts for economic
reasons represent a small portion of the total munad cases and were in a constant
downward trend in the 1993-2007 peridtin 1993, this represented 3.6 per cent; in
2004, 2.8 per cent; and in 2007, 2.2 per cBrin Spain for the 2000-07 period, cases that
were not settled out of court were more often degtiith favour of the worker. In 2007, for
example, 19,238 cases were found in favour of theker, while 8,629 cases were found
in favour of the employer. For the same year, 246iléon euros were awarded by courts
and 103.7 million euros were awarded through catith.

> The situation is quite different iNemenwhere, in the first half of 2010, 50 per cent bét
119 cases ended through arbitration and 58 per afetite 50 cases ended through conciliation,
concerned cases of termination based on econoasoms (see Part Ill).

* This information was also included in the aboveticered study (see footnote 53). It might be
interesting to recall that, in Chile, any termioatiof employment, for whatever reason, must be
notified to the labour inspectorate, and the numbienotice letters registered with regard to
termination concerning operational requirements wesese to 200,000 for the period
January—September 2010 (see Part IlI).
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Part V.

287.

288.

289.

290.

291

292.

293.

294.

Conclusion and points for discussion

The provisions of the Termination of Employment @emtion, 1982 (No. 158), and of the

Termination of Employment Recommendation, 1982 (NM66), aim to ensure the

employer’s right to dismiss a worker for a valichsen and the worker’s right not be
deprived of work unfairly. Thus, the purpose ofghenstruments is to define a balance
between the interests of the employer and thosleeofvorker.

The basic requirement of the Convention and itsesponding Recommendation is that
the employment of a worker shall not be terminateléss there is a valid reason for such
termination connected with the capacity or condattthe worker or based on the
operational requirements of the undertaking, estatolent or service. The majority of
countries scrutinized for this Meeting of ExpeB9,of the 75 countries included in EPLex
generally do require a valid reason for terminati@ther principles included in the
Convention and recognized in most countries congetice, a pre-termination opportunity
to respond and an appeal to an independent body.

As a means to avoid or minimize the social and egoo impact of terminations, the
Convention and Recommendation provide for a proeddoesponse to collective
dismissals by requiring consultation with workens tbeir representatives, as well as
information to the responsible governmental autlesri

Concerns for due process in employment terminatfmohibition of termination for
invalid reasons listed in Article 5, opportunityr iodependent appeal, and consultation in
the case of large redundancies finds some resorsanoag member States, as it appears
from the data collected for this Meeting of Experts

Furthermore, the Convention offers flexibility inrt&ele 2 where two types of exclusions
from the application of the Convention exist: thelasions that can be made at any time
(Article 2, paragraph 2) and those which are ligtethe first report on the application of
the Convention submitted under article 22 of ILOn€tdution (Article 2, paragraphs 4-6).
The Meeting of Experts might want to envisage dfsth provisions might need revision.

Countries which have ratified the Convention auested, in accordance with the report
form for article 22 reports, to indicate whetheuxs of law or other tribunals have given
decisions involving questions of principle relatitqythe application of the Convention.
Interestingly, the judicial cases provided with te@orts as well as those that have been
collected for this Meeting of Experts permit thenclusion that national courts make
reference to or rely on the requirements in thev@ohon when rendering their decisions.

Member States that ratify the Convention are aspiested to provide general information
concerning the manner in which the Convention {gliag in practice, including available
statistics on the findings of appeal bodies andhennumber of cases of termination for
economic or similar reasons. A difficulty encouetkrrelates to the fact that data are
collected differently in countries making it diffit to undertake comprehensive
comparative analysis on the matters covered bingteuments.

In the light of the information contained in thiadkground paper, the Meeting of Experts
might consider the following points for discussion

— Taking into account the experience of the crithe Global Jobs Pact and the
information provided in the background paper, wéua the common principles on
protection against unfair dismissal currently pieva in the world? Is the current
protection effective?
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—  What should be the main objectives for ILO actimnemployment protection against
unfair dismissal?

— Are Convention No. 158, Recommendation No. 16& tte principles enshrined in
those instruments still appropriate today to achigwe Organization’s wider strategic
objectives as set out in the 2008 Social Justicddration and the 2009 Global Jobs
Pact?

— What role should social dialogue play in findiogtimal solutions to termination of
employment?

—  What specific provisions in the Convention giigeito particular difficulties?
— Does the Convention contain sufficient flexilyil{Article 2, paragraphs 2 and 4-6)?

— In which areas covered by the instruments shdated be collected and what type of
data?

—  What concrete proposals should be submittededsibverning Body concerning the
follow-up to this Meeting and any action that skiblde required concerning the
Convention and the Recommendation?
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Appendix |

List of ratifications in force  (alphabetical order)

Antigua and Barbuda
Australia

Bosnia and Herzegovina
Cameroon

Central African republic
Cyprus

Democratic Republic of the Congo
Ethiopia

Finland

France

Gabon

Latvia

Lesotho

Luxembourg

Malawi

Republic of Moldova
Montenegro

Morocco

Namibia

Niger

Papua New Guinea
Portugal

Saint Lucia

Serbia

Slovakia

Slovenia

Spain

Sweden

The former Yugoslav Republic of Macedonia
Turkey

Uganda

Ukraine

Bolivarian Republic of Venezuela
Yemen

Zambia

16 September 2002
26 February 1993
2 June 1993
13 May 1988
5 June 2006
5 July 1985
3 April 1987
28 January 1991
30 June 1992
16 March 1989
6 December 1988
25 August 1994
14 June 2001
21 March 2001
1 October 1986
14 February 1997
3 June 2006
7 October 1993
28 June 1996
5 June 1985
2 June 2000
27 November 1995
6 December 2000
24 November 2000
22 February 2010
29 May 1992
26 April 1985
20 June 1983

17 Novenitp91l
4 January 1995
18 July 1990
16 May 1994
6 May 1985
13 March 1989
9 February 1990
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Appendix Il

Text of Convention No. 158 and
Recommendation No. 166
(substantive provisions)

The Termination of Employment Convention, 1982 (No. 158)
PARTI|. METHODS OF IMPLEMENTATION SCOPE AND DEFINITIONS

Article 1

The provisions of this Convention shall, in so darthey are not otherwise made effective by
means of collective agreements, arbitration awardsourt decisions or in such other manner as
may be consistent with national practice, be giect by laws or regulations.

Article 2

1. This Convention applies to all branches of ecanactivity and to all employed persons.

2. A Member may exclude the following categoriegoiployed persons from all or some of
the provisions of this Convention:

(@) workers engaged under a contract of employroera specified period of time or a specified
task;

(b) workers serving a period of probation or a dyialg period of employment, determined in
advance and of reasonable duration;

(c) workers engaged on a casual basis for a skdddg

3. Adequate safeguards shall be provided againsurse to contracts of employment for a
specified period of time the aim of which is to @mlthe protection resulting from this Convention.

4. In so far as necessary, measures may be takdrelmompetent authority or through the
appropriate machinery in a country, after consigltatvith the organisations of employers and
workers concerned, where such exist, to exclude fitee application of this Convention or certain
provisions thereof categories of employed personese terms and conditions of employment are
governed by special arrangements which as a wholdde protection that is at least equivalent to
the protection afforded under the Convention.

5. In so far as necessary, measures may be takdérelppompetent authority or through the
appropriate machinery in a country, after consigtatvith the organisations of employers and
workers concerned, where such exist, to exclude fitee application of this Convention or certain
provisions thereof other limited categories of emypd persons in respect of which special
problems of a substantial nature arise in the laftthe particular conditions of employment of the
workers concerned or the size or nature of the tiakiag that employs them.

6. Each Member which ratifies this Convention shsllin the first report on the application
of the Convention submitted under article 22 of tBenstitution of the International Labour
Organisation any categories which may have beeluéed in pursuance of paragraphs 4 and 5 of
this Article, giving the reasons for such exclusiand shall state in subsequent reports the positio
of its law and practice regarding the categoriedugled, and the extent to which effect has been
given or is proposed to be given to the Converitiarspect of such categories.

Article 3

For the purpose of this Convention the terms teatiom and termination of employment
mean termination of employment at the initiativehef employer.
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PART Il. STANDARDS OF GENERAL APPLICATION
DIVISION A.  JUSTIFICATION FOR TERMINATION

Article 4

The employment of a worker shall not be terminaiatéss there is a valid reason for such
termination connected with the capacity or condaicthe worker or based on the operational
requirements of the undertaking, establishmeneornise.

Article 5

The following, inter alia, shall not constitute idhteasons for termination:

(&) union membership or participation in union &t#s outside working hours or, with the
consent of the employer, within working hours;

(b) seeking office as, or acting or having actethancapacity of, a workers’ representative;

(c) the filing of a complaint or the participatiom proceedings against an employer involving
alleged violation of laws or regulations or rec@us competent administrative authorities;

(d) race, colour, sex, marital status, family reshbilities, pregnancy, religion, political opinion
national extraction or social origin;

(e) absence from work during maternity leave.

Article 6
1. Temporary absence from work because of illnesijary shall not constitute a valid
reason for termination.

2. The definition of what constitutes temporary eafze from work, the extent to which
medical certification shall be required and possibhitations to the application of paragraph 1 of
this Article shall be determined in accordance vtita methods of implementation referred to in
Article 1 of this Convention.

DivISION B.  PROCEDURE PRIOR TO OR AT THE TIME OF TERMINATION

Article 7

The employment of a worker shall not be terminafied reasons related to the worker’s
conduct or performance before he is provided anodppity to defend himself against the
allegations made, unless the employer cannot reh$phe expected to provide this opportunity.

DiviSION C.  PROCEDURE OF APPEAL AGAINST TERMINATION

Article 8

1. A worker who considers that his employment hesnbunjustifiably terminated shall be
entitled to appeal against that termination to mpairtial body, such as a court, labour tribunal,
arbitration committee or arbitrator.

2. Where termination has been authorised by a cwmnpeuthority the application of
paragraph 1 of this Article may be varied accordmgational law and practice.

3. A worker may be deemed to have waived his figl@ppeal against the termination of his
employment if he has not exercised that right withireasonable period of time after termination.

TMEE-C.158-R.166-2011-Copy for interactive version-En_1.docx 87



Article 9

1. The bodies referred to in Article 8 of this Cention shall be empowered to examine the
reasons given for the termination and the otheruaistances relating to the case and to render a
decision on whether the termination was justified.

2. In order for the worker not to have to bear aldhe burden of proving that the
termination was not justified, the methods of inmpéatation referred to in Article 1 of this
Convention shall provide for one or the other athbaf the following possibilities:

(a) the burden of proving the existence of a ved@son for the termination as defined in Article 4
of this Convention shall rest on the employer;

(b) the bodies referred to in Article 8 of this @ention shall be empowered to reach a
conclusion on the reason for the termination havigard to the evidence provided by the
parties and according to procedures provided fardiional law and practice.

3. In cases of termination stated to be for read@s®d on the operational requirements of
the undertaking, establishment or service, thedsodiferred to in Article 8 of this Convention $hal
be empowered to determine whether the terminatias wdeed for these reasons, but the extent to
which they shall also be empowered to decide whetiese reasons are sufficient to justify that
termination shall be determined by the methodsvgfléementation referred to in Article 1 of this
Convention.

Article 10

If the bodies referred to in Article 8 of this Camtion find that termination is unjustified and
if they are not empowered or do not find it praatiie, in accordance with national law and practice,
to declare the termination invalid and/or ordepmpose reinstatement of the worker, they shall be
empowered to order payment of adequate compensaticuch other relief as may be deemed
appropriate.

DivisioN D. PERIOD OF NOTICE

Article 11

A worker whose employment is to be terminated shallentitled to a reasonable period of
notice or compensation in lieu thereof, unlessshguilty of serious misconduct, that is, misconduct
of such a nature that it would be unreasonabledaire the employer to continue his employment
during the notice period.

DIVISION E. SEVERANCE ALLOWANCE AND OTHER INCOME PROTECTION

Article 12

1. A worker whose employment has been terminatedl ble entitled, in accordance with
national law and practice, to-

(a) a severance allowance or other separation ibgnibie amount of which shall be based inter
alia on length of service and the level of wages, paid directly by the employer or by a fund
constituted by employers’ contributions; or

(b) benefits from unemployment insurance or asstgtar other forms of social security, such as
old-age or invalidity benefits, under the normahditions to which such benefits are subject;
or

(c) acombination of such allowance and benefits.

2. A worker who does not fulfil the qualifying catidns for unemployment insurance or
assistance under a scheme of general scope nebé paid any allowance or benefit referred to in
paragraph 1, subparagraph (a), of this Articlelgddecause he is not receiving an unemployment
benefit under paragraph 1, subparagraph (b).
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3. Provision may be made by the methods of impleéatiem referred to in Article 1 of this
Convention for loss of entitlement to the allowanoe benefits referred to in paragraph 1,
subparagraph (a), of this Article in the eventesfitination for serious misconduct.

PART Ill.  SUPPLEMENTARY PROVISIONS CONCERNING TERMINATIONS OF
EMPLOYMENT FOR ECONOMIG TECHNOLOGICAL,
STRUCTURAL OR SIMILAR REASONS

DiviSION A.  CONSULTATION OF WORKERS REPRESENTATIVES

Article 13

1. When the employer contemplates terminationsdasons of an economic, technological,
structural or similar nature, the employer shall:

(a) provide the workers’ representatives conceriredjood time with relevant information
including the reasons for the terminations contexteul, the number and categories of workers
likely to be affected and the period over which térninations are intended to be carried out;

(b) give, in accordance with national law and pcagtthe workers’ representatives concerned, as
early as possible, an opportunity for consultatmm measures to be taken to avert or to
minimise the terminations and measures to mitigfaeadverse effects of any terminations on
the workers concerned such as finding alternatmpleyment.

2. The applicability of paragraph 1 of this Artickeay be limited by the methods of
implementation referred to in Article 1 of this Gemtion to cases in which the number of workers
whose termination of employment is contemplatedtiteast a specified number or percentage of
the workforce.

3. For the purposes of this Article the term thekeos’ representatives concerned means the
workers’ representatives recognised as such bymatiaw or practice, in conformity with the
Workers’ Representatives Convention, 1971.

DivISION B. NOTIFICATION TO THE COMPETENT AUTHORITY

Article 14

1. When the employer contemplates terminationsdasons of an economic, technological,
structural or similar nature, he shall notify, incardance with national law and practice, the
competent authority thereof as early as possibieng relevant information, including a written
statement of the reasons for the terminations,nimaber and categories of workers likely to be
affected and the period over which the terminatamsintended to be carried out.

2. National laws or regulations may limit the apability of paragraph 1 of this Article to
cases in which the number of workers whose termainaif employment is contemplated is at least
a specified number or percentage of the workforce.

3. The employer shall notify the competent autjodf the terminations referred to in
paragraph 1 of this Article a minimum period of ¢irbefore carrying out the terminations, such
period to be specified by national laws or regoladi

PART IV. FINAL PROVISIONS

Article 15

The formal ratifications of this Convention sha#l bommunicated to the Director-General of
the International Labour Office for registration.
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Article 16

1. This Convention shall be binding only upon thdembers of the International Labour
Organisation whose ratifications have been regstaith the Director-General.

2. It shall come into force twelve months after thete on which the ratifications of two
Members have been registered with the Director-@&é¢ne

3. Thereatfter, this Convention shall come into éofmr any Member twelve months after the
date on which its ratification has been registered.

Article 17

1. A Member which has ratified this Convention niignounce it after the expiration of ten
years from the date on which the Convention fighes into force, by an act communicated to the
Director-General of the International Labour Offifte registration. Such denunciation shall not
take effect until one year after the date on wiitich registered.

2. Each Member which has ratified this Conventiod avhich does not, within the year
following the expiration of the period of ten yeanentioned in the preceding paragraph, exercise
the right of denunciation provided for in this At&, will be bound for another period of ten years
and, thereafter, may denounce this Conventioneaeipiration of each period of ten years under
the terms provided for in this Article.

Article 18

1. The Director-General of the International Lab@ffice shall notify all Members of the
International Labour Organisation of the registmatiof all ratifications and denunciations
communicated to him by the Members of the Orgaiaisat

2. When notifying the Members of the Organisatidntlee registration of the second
ratification communicated to him, the Director-Gealeshall draw the attention of the Members of
the Organisation to the date upon which the Coneemtill come into force.

Article 19

The Director-General of the International Laboufi€f shall communicate to the Secretary-
General of the United Nations for registration at@dance with article 102 of the Charter of the
United Nations full particulars of all ratificatisnand acts of denunciation registered by him in
accordance with the provisions of the precedingches.

Article 20

At such times as it may consider necessary the @mg Body of the International Labour
Office shall present to the General Conferenceparteon the working of this Convention and shall
examine the desirability of placing on the agenfithe Conference the question of its revision in
whole or in part.

Article 21

1. Should the Conference adopt a new Conventioisingvthis Convention in whole or in
part, then, unless the new Convention otherwiseiges-

(a) the ratification by a Member of the new revisi@onvention shall ipso jure involve the
immediate denunciation of this Convention, notwiingling the provisions of Article 17
above, if and when the new revising Conventionldiale come into force;

(b) as from the date when the new revising Coneentiomes into force this Convention shall
cease to be open to ratification by the Members.
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2. This Convention shall in any case remain indarcits actual form and content for those
Members which have ratified it but have not ratiftee revising Convention.

Article 22

The English and French versions of the text of @osvention are equally authoritative.
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The Termination of Employment Recommendation, 1982 (No. 166)

I. METHODS OF IMPLEMENTATION SCOPE AND DEFINITIONS

1. The provisions of this Recommendation may bdiegy national laws or regulations,

collective agreements, works rules, arbitration ra&aor court decisions or in such other manner
consistent with national practice as may be appaitgunder national conditions.

1)

(@)

3)

(4)

(1)

(@)

2.

This Recommendation applies to all branchessadnomic activity and to all employed
persons.

A Member may exclude the following categorié®mployed persons from all or some of the
provisions of this Recommendation:

(&) workers engaged under a contract of employrfena specified period of time or a
specified task;

(b) workers serving a period of probation or a dyialg period of employment, determined
in advance and of reasonable duration;

(c) workers engaged on a casual basis for a skadd

In so far as necessary, measures may be takghebcompetent authority or through the

appropriate machinery in a country, after consigltetvith the organisations of employers and
workers concerned, where such exist, to excluda e application of this Recommendation

or certain provisions thereof categories of empdogersons whose terms and conditions of
employment are governed by special arrangementshvets a whole provide protection that

is at least equivalent to the protection affordedar the Recommendation.

In so far as necessary, measures may be takghebcompetent authority or through the
appropriate machinery in a country, after consigltetvith the organisations of employers and
workers concerned, where such exist, to excluda tite application of this Recommendation
or certain provisions thereof other limited catég®of employed persons in respect of which
special problems of a substantial nature arisehe light of the particular conditions of
employment of the workers concerned or the sizaature of the undertaking that employs
them.

3.

Adequate safeguards should be provided ageétsturse to contracts of employment for a
specified period of time the aim of which is to a@lvdhe protection resulting from the
Termination of Employment Convention, 1982, and fRecommendation.

To this end, for example, provision may be miiene or more of the following:

(a) limiting recourse to contracts for a specifigetiod of time to cases in which, owing
either to the nature of the work to be effectetbahe circumstances under which it is to
be effected or to the interests of the worker, éhgloyment relationship cannot be of
indeterminate duration;

(b) deeming contracts for a specified period ofetimther than in the cases referred to in
clause (@) of this subparagraph, to be contractsnpioyment of indeterminate duration;

(c) deeming contracts for a specified period ofetimvhen renewed on one or more
occasions, other than in the cases mentioned useléa) of this subparagraph, to be
contracts of employment of indeterminate duration.

4. For the purpose of this Recommendation the tetensiination and termination of

employment mean termination of employment at tliteative of the employer.
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Il.  STANDARDS OF GENERAL APPLICATION

JUSTIFICATION FOR TERMINATION

5. In addition to the grounds referred to in Aeid of the Termination of Employment
Convention, 1982, the following should not condétualid reasons for termination:

(a) age, subject to national law and practice @iggrretirement;

(b) absence from work due to compulsory militaryvee or other civic obligations, in
accordance with national law and practice.

6.

(1) Temporary absence from work because of illm@ssjury should not constitute a valid reason
for termination.

(2) The definition of what constitutes temporargaiice from work, the extent to which medical
certification should be required and possible katiitns to the application of subparagraph (1)
of this Paragraph should be determined in accomlavith the methods of implementation
referred to in Paragraph 1 of this Recommendation.

PROCEDURE PRIOR TO OR AT THE TIME OF TERMINATION

7. The employment of a worker should not be terteichdor misconduct of a kind that under
national law or practice would justify terminationly if repeated on one or more occasions, unless
the employer has given the worker appropriate @mitvarning.

8. The employment of a worker should not be terteididfor unsatisfactory performance,
unless the employer has given the worker apprapiiggtructions and written warning and the
worker continues to perform his duties unsatisfadlgtoafter a reasonable period of time for
improvement has elapsed.

9. A worker should be entitled to be assisted Igtlzar person when defending himself, in
accordance with Article 7 of the Termination of Hoyment Convention, 1982, against allegations
regarding his conduct or performance liable to ltéaithe termination of his employment; this right
may be specified by the methods of implementatieferred to in Paragraph 1 of this
Recommendation.

10. The employer should be deemed to have waivedigdtit to terminate the employment
of a worker for misconduct if he has failed to dovathin a reasonable period of time after he has
knowledge of the misconduct.

11. The employer may consult workers' represergatiyefore a final decision is taken on
individual cases of termination of employment.

12. The employer should notify a worker in writingf a decision to terminate his
employment.

13.

(1) A worker who has been notified of terminatiohemployment or whose employment has
been terminated should be entitled to receive, egquest, a written statement from his
employer of the reason or reasons for the terngnati

(2) Subparagraph (1) of this Paragraph need naplpdied in the case of collective termination
for the reasons referred to in Articles 13 and X4th® Termination of Employment
Convention, 1982, if the procedure provided fordieis followed.

PROCEDURE OF APPEAL AGAINST TERMINATION
14. Provision may be made for recourse to a praeedf conciliation before or during
appeal proceedings against termination of employmen

15. Efforts should be made by public authoritiesrkers' representatives and organisations
of workers to ensure that workers are fully infochad the possibilities of appeal at their disposal.
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TIME OFF FROM WORK DURING THE PERIOD OF NOTICE

16. During the period of notice referred to in Akt 11 of the Termination of Employment

Convention, 1982, the worker should, for the pueposseeking other employment, be entitled to a
reasonable amount of time off without loss of gaken at times that are convenient to both parties.

CERTIFICATE OF EMPLOYMENT

17. A worker whose employment has been terminateslld be entitled to receive, on

request, a certificate from the employer specifyinty the dates of his engagement and termination
of his employment and the type or types of workwdrich he was employed; nevertheless, and at
the request of the worker, an evaluation of hisdooh and performance may be given in this
certificate or in a separate certificate.

1)

(2)

3)

1)

(2)

1)

SEVERANCE ALLOWANCE AND OTHER INCOME PROTECTION

18.

A worker whose employment has been terminatezlld be entitled, in accordance with
national law and practice, to-

(&) a severance allowance or other separation ien#fe amount of which should be
based, inter alia, on length of service and thellef wages, and paid directly by the
employer or by a fund constituted by employerstiGbations; or

(b) benefits from unemployment insurance or asststeor other forms of social security,
such as old-age or invalidity benefits, under themal conditions to which such benefits
are subject; or

(c) acombination of such allowance and benefits.

A worker who does not fulfil the qualifying cditions for unemployment insurance or
assistance under a scheme of general scope nebd paid any allowance or benefit referred
to in subparagraph (1)(a) of this Paragraph solegcause he is not receiving an
unemployment benefit under subparagraph (1)(b).

Provision may be made by the methods of impteaten referred to in Paragraph 1 of this
Recommendation for loss of entitlement to the adloee or benefits referred to in
subparagraph (1)(a) of this Paragraph in the evetgrmination for serious misconduct.

[ll.  SUPPLEMENTARY PROVISIONS CONCERNING TERMINATIONS OF
EMPLOYMENT FOR ECONOMIG TECHNOLOGICAL,
STRUCTURAL OR SIMILAR REASONS

19.

All parties concerned should seek to avert @éminmise as far as possible termination of
employment for reasons of an economic, technoldgsteuctural or similar nature, without
prejudice to the efficient operation of the underig, establishment or service, and to
mitigate the adverse effects of any terminatioerployment for these reasons on the worker
or workers concerned.

Where appropriate, the competent authority khassist the parties in seeking solutions to the
problems raised by the terminations contemplated.

CONSULTATIONS ON MAJOR CHANGES IN THE UNDERTAKING

20.

When the employer contemplates the introductimin major changes in production,
programme, organisation, structure or technologyt tire likely to entail terminations, the
employer should consult the workers' representatoancerned as early as possible on, inter
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alia, the introduction of such changes, the effduty are likely to have and the measures for
averting or mitigating the adverse effects of scienges.

(2) To enable the workers' representatives condeimearticipate effectively in the consultations
referred to in subparagraph (1) of this Paragraph,employer should supply them in good
time with all relevant information on the major oigas contemplated and the effects they are
likely to have.

(3) For the purposes of this Paragraph the ternwtir&ers' representatives concerned means the
workers' representatives recognised as such bgnadtiaw or practice, in conformity with the
Workers' Representatives Convention, 1971.

MEASURES TO AVERT OR MINIMISE TERMINATION

21. The measures which should be considered witheas to averting or minimising
terminations of employment for reasons of an ecaoptachnological, structural or similar nature
might include, inter alia, restriction of hiringpreading the workforce reduction over a certain
period of time to permit natural reduction of theoriforce, internal transfers, training and
retraining, voluntary early retirement with apprape income protection, restriction of overtime
and reduction of normal hours of work.

22. Where it is considered that a temporary rednctf normal hours of work would be
likely to avert or minimise terminations of emplognt due to temporary economic difficulties,
consideration should be given to partial compeasatdr loss of wages for the normal hours not
worked, financed by methods appropriate under natilaw and practice.

CRITERIA FOR SELECTION FOR TERMINATION

23.

(1) The selection by the employer of workers whes®wloyment is to be terminated for reasons
of an economic, technological, structural or simiteture should be made according to
criteria, established wherever possible in advaméch give due weight both to the interests
of the undertaking, establishment or service arti¢anterests of the workers.

(2) These criteria, their order of priority and itheslative weight, should be determined by the
methods of implementation referred to in Paragraphthis Recommendation.

PRIORITY OF REHIRING

24.

(1) Workers whose employment has been terminatedefisons of an economic, technological,
structural or similar nature, should be given aaierpriority of rehiring if the employer again
hires workers with comparable qualifications, subj® their having, within a given period
from the time of their leaving, expressed a desiriee rehired.

(2) Such priority of rehiring may be limited to jpegified period of time.

(3) The criteria for the priority of rehiring, tlggiestion of retention of rights-particularly setitipr
rights-in the event of rehiring, as well as thartergoverning the wages of rehired workers,
should be determined according to the methods pfementation referred to in Paragraph 1
of this Recommendation.

MITIGATING THE EFFECTS OF TERMINATION

25.

(1) In the event of termination of employment faasons of an economic, technological,
structural or similar nature, the placement of therkers affected in suitable alternative
employment as soon as possible, with training ¢raiding where appropriate, should be
promoted by measures suitable to national circumsts to be taken by the competent
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(@)

3)

(1)

(2)

authority, where possible with the collaboration tife employer and the workers'
representatives concerned.

Where possible, the employer should assistvibekers affected in the search for suitable
alternative employment, for example through dimsitacts with other employers.

In assisting the workers affected in obtaingugtable alternative employment or training or
retraining, regard may be had to the Human Ressui@evelopment Convention and
Recommendation, 1975.

26.

With a view to mitigating the adverse effects termination of employment for

reasons of an economic, technological, structurakimilar nature, consideration
should be given to providing income protection dgriany course of training or

retraining and partial or total reimbursement gbpenses connected with training or
retraining and with finding and taking up employrmerhich requires a change of
residence.

The competent authority should consider pragdinancial resources to support in

full or in part the measures referred to in subgaph (1) of this Paragraph, in
accordance with national law and practice.

IV. EFFECT ON EARLIERRECOMMENDATION

27. This Recommendation and the Termination of Bympent Convention, 1982,

supersede the Termination of Employment Recommandat963.
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Appendix IlI

Ratifications of Conventions Nos 158, 140 and 156 f rom 1975 to 2010
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Ratifications to date (registered and in force): Conventions Nos 140 (34); 156 (41) and 158 (35).




86

D0pP'T U3-DISISA SAIIORIDIUI Q) Adoo-TT0z-99TH-85TO-F3NL

Appendix IV

Ratifications of up-to-date Conventions, excluding

fundamental Conventions

(as of December 2010)
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Conventions numbers are seen along the x-axis. Convention No. 158 is shown in black with 36 ratifications registered. Conventions adopted earlier than Convention No. 158
(affording more time for additional ratifications) with fewer ratifications are shown with checked fill pattern.




Appendix V

Terms of reference for country studies

Country profile on employment termination

Background

At its 206th Session (November 2009), the Goveridogy decided to convene a meeting of
a tripartite working group of experts to examine frermination of Employment Convention, 1982
(No. 158), and Recommendation (No. 166), as folipwto the discussions held by the LILS
Committee in its 304th Session (March 2009). Theting will call together six Government, six
Employer and six Worker experts.

Information related to the ongoing discussion oa #tatus of Convention No. 158 and
Recommendation No. 166 is available in a Note omv@ntion No. 158 and Recommendation
No. 166 concerning termination of employment (2088) other relevant materials are available on
the ILO website.

Role of the external collaborator

The external collaborator is expected to conduatvéew of national legislation and practice
in relation to Convention No. 158 and Recommendafin. 166 and provide information on
judicial decisions concerning termination of emplent and any use made by Convention No. 158
and Recommendation No. 166 as well as of the cortsnadithe ILO supervisory bodies.

m  The external collaborator will provide a quantitatassessment (share of the workforce) of
legal coverage, taking into account existing leg@mptions from the scope of application,
such as exemption of:

workers whose terms of reference are governedsp®gcial arrangements (e.g. civil
servants);

workers under a probationary or qualifying period
self-employed workers;

fixed-term workers; short-term workers; temporaxyrkers; workers working on service
contracts;

workers in small business and family enterprisés;

workers in exempted sectors (e.g. agriculturepekiic work).

m  He/she will also provide a quantitative assessnigimiare of the workforce) of coverage in
practice taking into account non-application of thegislation for reasons such as
unemployment, importance of the informal econoragklof compliance with the rule of law
(ineffectiveness of labour inspection or obstatdesccess to the labour courts).

m  The collaborator will make a quantitative assesgmef effectiveness of employment
protection laws, where applied, in ultimately discyging dismissal and protecting job and, if
available, provide data on the following matters:

number of dismissals in relationship to workfgrce

share of dismissals for particular reasons (ecidmoreasons; personal reasons;
behavioural reasons);

share of all dismissals that are taken to court;
outcome of court proceedings:

—  share of dismissals declared unjustified;
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—  share of dismissals declared justified;
—  share of dismissals settled in a different way.
m  He/she will assess possible other effects of eynmpémt protection laws on, for example:

— share of (less protected) fixed-term workers awdf-employed workers of the
workforce;

— overall unemployment rate and unemployment rdtpasticular groups in the labour
market, such as low-skilled workers; long-term upkped, workers with disabilities,
older workers, younger workers, women workers;

—  average length of employment relationships;

— average length of unemployment spells and shialeng-term unemployed among the
unemployed;

—  job creation, in particular by small businesses;

— employment protection costs for enterprises (cdees, lawyer fees, separation
payments, social plans, unclear duration of congt@dures and outcomes, etc.).

m  The collaborator will also assess the availabibityd efficacy of existing complementary
means of employment protection, which mitigate #ffects of termination and promote
employment, such as:

— income support through social security systems;
— incentives to take up work;

—  training/retraining systems.

1. Outputs

The external collaborator is requested to providdoaument of around 15-20 pages —
5,000 words — within one month.
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Appendix VI

Termination of employment legislation in
105 member States — Comparative table

The following table contains information on terntina of employment legislation in
105 member States. Four reference sources weraausedpile the table.

(1) TheTermination of employment digest: A legislativeigay Geneva, International Labour
Office, 2000, was relied upon in 2000 for the dati@vant to the 59 member States selected
for the 2001 survey. Those countries’ names are underlirfed.

(2) TheEmployment Protection Legislation Databa&PLex) contributes data for an additional
37 countries that were not covered in the appetalithe 2001 survey.Drawing on the
EPLex it was possible to compare/update the s@nafor 36 of the 59 short survey
countries’

(3) The2011 World Social Security Repoftatistical Annex Part B, table 18. Unemployment,
was used for information on unemployment benefits.

(4) Seven additional countries presented in théetdbaw on information presented in the 2009
Note and from article 22 reports.

Of the 105 countries included, 33 are currentlyrisbhaving ratified Convention No. 158 and
72 have not® One of these ratifying countriésesotho)was also included among the 59 countries
reviewed in the 2001 survey. The States are grobgeatkgion. Eleven subjects are covered in the
table, all associated with indicated provisionsGxdnvention No. 158. The first nine subjects
correspond to those surveyed in the 2001 shoreguibhe last two, concerning income protection,
are derived from the EPLex Database and the SG&aalrity Report. The most recent available

! Argentina, Austria, Bangladesh, Belgium, Plurioasl State of Bolivia, Brazil, Bulgaria,
Cambodia, Canada, Chile, China, Colombia, Céteoiféy Czech Republic, Dominican Republic,
Egypt, Gambia, Germany, Ghana, Guinea, Hungaryialnddonesia, Islamic Republic of Iran,
Iraq, Israel, Italy, Jamaica, Japan, Kenya, RepudfliKorea,Lesothg Malaysia, Mauritius, Mexico,
Nepal, Netherlands, New Zealand, Nigeria, PakisRanama, Peru, Philippines, Poland, Russian
Federation, Senegal, Singapore, South Africa, @mnkh, Swaziland, Switzerland, Syrian Arab
Republic, United Republic of Tanzania, Thailand nibia, United Kingdom, United States, Viet
Nam, Zimbabwe.

2 Country names marked with * are newly added, ag trave been included in EPLex. For them, it
is not possible to compare the situation from 2@&untries marked with “1+” were included in the
2009 Note. Countries marked with an X are not idethin EPLex.

% Antigua and BarbudaArmenia,Australia, Azerbaijan, Burkina Fas@ameroon, Central African
Republic Comoros,Cyprus Democratic Republic of the Congbenmark, El SalvadoiEthiopia,
Finland, France, GabonGeorgia, Greece, Jordan, Kyrgyzstanxembourg Madagascaalawi,
Republic of Moldova, Morocco, Namibia, Niger, Salnicia, Saudi Arabia,Slovakia, Spain,
Sweden, Turkey, Uganda, Bolivarian Republic of ¥eaka, Yemen, Zambia

* Argentina, Austria, Belgium, Brazil, Bulgaria, Chatlia, Canada, Chile, China, Céte d’lvoire,
Czech Republic, Egypt, Germany, Ghana, Hungaryorgdia, Italy, Japan, Republic of Korea,
Lesotho, Malaysia, Mexico, Netherlands, Panamay,Fehilippines, Russian Federation, Senegal,
Singapore, South Africa, Sri Lanka, Switzerlandri&@y Arab Republic, United Kingdom, United
States, Viet Nam.

® Belarus Bosnia and Herzegovina, Latvia, Portugal, Serblay&nia, Ukraine

® No information is available to the CEACR fBapua New Guinedor Montenegro a first report
is due in 2011. These two countries are not inaudehe table.

102

TMEE-C.158-R.166-2011-Copy for interactive version-En_1.docx



information on the situation is shown; where chanlgave occurred since 2000, the earlier entry is
also shown and underlined, thus giving a picturgexfd over time. Information available today that
was not previously available has made it possiblédéentify corrections needed to earlier data
tables. TDis has been done here. In these casesdisation is made of an actual change having
occurred.

" In some cases changes have been made to follomaheer in which information is abbreviated
into “yes/no” responses in EPLex. For examplegifistatement is available as a remedy but only in
selected cases, “yes” is indicated with a clarifaa
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Termination of employment legislation in 105 member States - Comparative table

Justification Compensation/reinstatement Notice Invalid reasons Collective dismissal Income protection

for termination

1. 2, 3. 4, 5. 6. 1. 8. 9. 10. 11.

Valid reason? Compensation  Claim for Notice period Payinlieu of Protectionof  Maternity Consultation of Notification  Severance Unemployment
for unjustified reinstatement granted? notice? trade union protection workers’ reps  to the allowance? insurance?
dismissal available? officials and required? competent

other workers’ authority
reps? required?

Yes/No Yes/No Yes/No Reasonable Yes/No Yes/No Yes/No Yes/No Yes/No Yes/No Yes/No

period
Can be proposed
or ordered by
the impartial
2
§ body
3 Art. 4 Art. 10 Art. 10 Art. 11 Art. 11 Art.5(a) & (b)  Art.5(d) & (e)  Art. 13 Art. 141 Art. 12(1)(a) Art. 12(1)(b)
Africa Africa Africa Africa Africa Africa Africa Africa Africa Africa Africa Africa
Burkina Faso* Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes (B) No provision
Cameroon*t Yes Yes No, except for Yes Yes Yes Yes Yes Yes Yes No provision
workers'
representatives
Central African Yes Yes Yes Yes Yes Yes Yes Yes Yes No (B) No provision
Republic*
Comoros* Yes Yes Yes To be defined No Yes Yes No Yes To be defined No provision
Congo, Dem. Yes No Yes Yes Yes Yes Yes Yes Yes No No provision
Rep. of*t
Céte d'lvoire Yes Yes No Yes Yes Yes Yes Yes Yes Yes No provision
Eqgyptt! Yes Yes No, except for No, except for n.a. Yes Yes No Yes No Yes Yes Yes (A) Social insurance
dismissal for apprentices Yes
trade union
activities Yes
Ethiopia*t Yes Yes Yes Yes No Yes Yes Yes No Yes No provision
Gabon*t Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes No provision
Gambia X Yes Yes Yes Yes Yes Yes Yes Yes No No info No provision
Ghanat? No Yes No Yes No Yes Yes Yes Yes Yes No Yes Yes Yes (A) No provision
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Justification Compensation/reinstatement Notice Invalid reasons Collective dismissal Income protection

for termination

1. 2, 3. 4, 5. 6. 1. 8. 9. 10. 11.

Valid reason? Compensation  Claim for Notice period Pay in lieu of  Protection of  Maternity Consultation of Notification  Severance Unemployment
for unjustified reinstatement granted? notice? trade union protection workers’ reps  to the allowance? insurance?
dismissal available? officials and required? competent

other workers’ authority
reps? required?
Yes/No Yes/No Yes/No Reasonable Yes/No Yes/No Yes/No Yes/No Yes/No Yes/No Yes/No
period
Can be proposed
or ordered by
the impartial
=
§ body
3 Art. 4 Art. 10 Art. 10 Art. 11 Art. 11 Art.5(a) & (b)  Art.5(d) &(e)  Art. 13 Art. 14.1 Art. 12(1)(a) Art. 12(1)(b)
Guinea X Yes Yes Yes (incasesof  Yes Yes No No Yes Yes - No provision
termination for
economic
reasons)
Kenya X Yes Yes Yes Yes Yes Yes No Yes Yes No info No provision
Lesothot Yes Yes Yes Yes Yes Yes Yes No Yes3 No Yes No provision
Madagascar* Yes Yes No Yes Yes Yes Yes Yes Yes Yes (A) No provision
Malawi*t Yes No Yes Yes Yes Yes Yes No No Yes* Yes No provision
Mauritius X Yes Yes No Yes Yes Yes Yes Yes Yes No info Social assistance,
social insurance
Morocco*t Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes No provision
Namibia* Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes No provision
Niger‘t Yes Yes No Yes Yes Yes Yes Yes Yes Yes No provision
Nigeria X No Yes Yes (only for Yes Yes Yes Yes Yes No No info Limited provision:
specific provident funds
categories of
dismissals)
Senegalt Yes Yes Yes (only for Yes Yes Yes Yes Yes Yes Yes No provision
workers’
representatives)
South Africat Yes Yes Yes Yes Yes Yes Yes Yes Yes, for Yes (A) Social insurance

facilitation of




90T

D0pP'T U3-DISISA SAIIORIDIUI Q) Adoo-TT0z-99TH-85TO-F3NL

Justification Compensation/reinstatement Notice Invalid reasons Collective dismissal Income protection

for termination

1. 2, 3. 4, 5. 6. 1. 8. 9. 10. 11.

Valid reason? Compensation  Claim for Notice period Pay in lieu of  Protection of  Maternity Consultation of Notification  Severance Unemployment
for unjustified reinstatement granted? notice? trade union protection workers’ reps  to the allowance? insurance?
dismissal available? officials and required? competent

other workers’ authority
reps? required?
Yes/No Yes/No Yes/No Reasonable Yes/No Yes/No Yes/No Yes/No Yes/No Yes/No Yes/No
period
Can be proposed
or ordered by
the impartial
=
§ body
3 Art. 4 Art. 10 Art. 10 Art. 11 Art. 11 Art.5(a) & (b)  Art.5(d) &(e)  Art. 13 Art. 14.1 Art. 12(1)(a) Art. 12(1)(b)
consultation
Swaziland Yes Yes Yes Yes Yes Yes Yes Yes Yes No info No provision
X
Tanzania, United  Yes Yes Yes Yes Yes Yes No No No No info Limited provision:
Republic of X employer-liability
Tunisia X Yes Yes No Yes Yes No, exceptfor ~ Yes Yes Yes No info Social assistance
works
committee
members
Uganda* Yes Yes Yes Yes Yes Yes Yes No Yes Yes No provision
Zambia*t No Yes Yes Yes Yes Yes Yes Yes Yes Yes (C) No provision
Zimbabwe X Yes Yes Yes Yes Yes Yes Yes Yes Yes No info No provision
Americas Americas Americas Americas Americas Americas Americas Americas Americas Americas Americas Americas
Antigua and Yes Yes Yes Yes Yes No No No No Yes (A) No provision
Barbuda*
Argentinat Yes Yes No Yes Yes, butnot  Yes Yes Yes Yes Yes (A) Social insurance
in small and
medium-
sized
companies
Bolivia No Yes Yes No Yes Yes Yes Yes No No Yes Limited provision:
Pluinational employer-liability
State of X T
Brazil Yes Yes No Yes Yes Yes Yes Yes No Yes Social assistance
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Justification Compensation/reinstatement Notice Invalid reasons Collective dismissal Income protection

for termination

1. 2, 3. 4, 5. 6. 1. 8. 9. 10. 11.

Valid reason? Compensation  Claim for Notice period Pay in lieu of  Protection of  Maternity Consultation of Notification  Severance Unemployment
for unjustified reinstatement granted? notice? trade union protection workers’ reps  to the allowance? insurance?
dismissal available? officials and required? competent

other workers’ authority
reps? required?
Yes/No Yes/No Yes/No Reasonable Yes/No Yes/No Yes/No Yes/No Yes/No Yes/No Yes/No
period
Can be proposed
or ordered by
the impartial
=
§ body
3 Art. 4 Art. 10 Art. 10 Art. 11 Art. 11 Art.5(a) & (b)  Art.5(d) &(e)  Art. 13 Art. 14.1 Art. 12(1)(a) Art. 12(1)(b)
Canada Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Social insurance
Chilet Yes Yes Yes (only Yes Yes Yes Yes No Yes Yes Mandatory private
discriminatory insurance, social
dismissal) assistance
Colombia t X Not if Yes Yes (only for Yes Yes Yes Yes No No Yes Mandatory private
compensation specific insurance
for damages is categories of
paid dismissal)
Dominican Yes Yes No Yes Yes Yes Yes No Yes Yes No provision
Republic 1 X
El Salvador* Yes Yes No No na. Yes Yes No No No No provision
Jamaica X Yes Yes Yes Yes Yes Yes Yes No No No info No provision
Mexicot Yes Yes Yes No n.a. Yes Yes No Yes No Yes Yes Limited provision:
employer-liability
Panamat Yes Yes Yes No! n.a. Yes Yes No Yes Yes (A) Limited provision:
employer-liability
Peru t Yes Yes Yes Yes (limited to No Yes Yes Yes Yes No (Only in Limited provision:
certain types of cases of employer-liability
dismissals) arbitrary
dismissal)
Saint Lucia* No Yes Yes Yes Yes Yes Yes No No Yes (A) No provision
United Statest No Yes Generally, No® No (B) No Yes Yes No (B) Yes No (B) Social insurance
Venezuela, Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Social insurance
Bolivarian
Republic of*t
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Justification Compensation/reinstatement Notice Invalid reasons Collective dismissal Income protection

for termination

1. 2, 3. 4, 5. 6. 1. 8. 9. 10. 11.

Valid reason? Compensation  Claim for Notice period Pay in lieu of  Protection of  Maternity Consultation of Notification  Severance Unemployment
for unjustified reinstatement granted? notice? trade union protection workers’ reps  to the allowance? insurance?
dismissal available? officials and required? competent

other workers’ authority
reps? required?
Yes/No Yes/No Yes/No Reasonable Yes/No Yes/No Yes/No Yes/No Yes/No Yes/No Yes/No
period
Can be proposed
or ordered by
the impartial
=
§ body
3 Art. 4 Art. 10 Art. 10 Art. 11 Art. 11 Art.5(a) & (b)  Art.5(d) &(e)  Art. 13 Art. 14.1 Art. 12(1)(a) Art. 12(1)(b)
Asia Asia Asia Asia Asia Asia Asia Asia Asia Asia Asia Asia
Armenia*t Yes Yes Yes Yes No Yes Yes Yes Yes Yes Social insurance
Australia*t Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes (A); Social assistance
exception for
small
employers
Azerbaijan*t Yes Yes Yes Yes Yes Yes Yes No No Yes Social insurance
Bangladesht X Yes, except Yes Yes Yes Yes Yes No No Yes Yes Limited provision:
for certain employer-liability
dismissals?
Cambodiat Yes Yes No Yes Yes Yes Yes Yes Yes Yes Yes No provision
Chinat & Generally, no Yes No Yes Yes No Yes Yes Yes Yes Yes Social insurance
Yes
Indiat X Yes, with Yes Yes Yes Yes Yes Yes Yes Yes Yes Social insurance
exceptions
Indonesia Yes Yes Yes No n.a. Yes Yes Yes Yes’ Yes No provision
Japant$ Generally, No  Yes Yes Yes Yes Yes Yes Yes No Yes No (B) Social insurance
Yes?
Korea, Republic ~ Yes Yes Yes Yes Yes Yes Yes Yes No Yes Social insurance
oft
Malaysia No Yes Yes Yes Yes Yes Yes No No Yes No provision
Nepal X Yes No Yes Yes Yes No No No No No info Limited provision:
employer-liability
New Zealand X Yes Yes Yes Yes Yes Yes Yes Yes No No info Social assistance
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Justification Compensation/reinstatement Notice Invalid reasons Collective dismissal Income protection

for termination

1. 2, 3. 4, 5. 6. 1. 8. 9. 10. 11.

Valid reason? Compensation  Claim for Notice period Pay in lieu of  Protection of  Maternity Consultation of Notification  Severance Unemployment
for unjustified reinstatement granted? notice? trade union protection workers’ reps  to the allowance? insurance?
dismissal available? officials and required? competent

other workers’ authority
reps? required?
Yes/No Yes/No Yes/No Reasonable Yes/No Yes/No Yes/No Yes/No Yes/No Yes/No Yes/No
period
Can be proposed
or ordered by
the impartial
E body
3
3 Art. 4 Art. 10 Art. 10 Art. 11 Art. 11 Art.5(a) & (b)  Art.5(d) &(e)  Art. 13 Art. 14.1 Art. 12(1)(a) Art. 12(1)(b)
Pakistan X Yes Yes Yes Yes Yes Yes No No Yes, No info Limited provision:
authorizatio employer-liability
n needed to
close down
or retrench
more than
50% of
employees
Philippines Yes Yes Yes Yes (only for No Yes Yes No Yes Yes (A) (and No provision
terminations for authorized
economic causes)
reasons)
Singapore Yes 10 Yes Yes Yes Yes Yes Yes No No No (B) No provision
Sri Lanka No (prior Only for valid Yes Yes No No Yes ' Yes No Yes Yes No provision
authorization reasons
in specific
cases)
Thailand X Generally, No  Yes Yes Yes Yes Yes No Yes Yes No info Social insurance
Viet Nam Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Social insurance
Europe Europe Europe Europe Europe Europe Europe Europe Europe Europe Europe Europe
Austriat No, exceptfor ~ Yes Yes Yes Yes Yes, forworks  Yes Yes Yes Yes Social insurance,
specific council social assistance
categories of members and
dismissal candidates
Belarust X Yes No info No info Yes Yes Yes Yes Yes Yes
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Justification Compensation/reinstatement Notice Invalid reasons Collective dismissal Income protection

for termination

1. 2, 3. 4, 5. 6. 1. 8. 9. 10. 11.

Valid reason? Compensation  Claim for Notice period Pay in lieu of  Protection of  Maternity Consultation of Notification  Severance Unemployment
for unjustified reinstatement granted? notice? trade union protection workers’ reps  to the allowance? insurance?
dismissal available? officials and required? competent

other workers’ authority
reps? required?
Yes/No Yes/No Yes/No Reasonable Yes/No Yes/No Yes/No Yes/No Yes/No Yes/No Yes/No
period
Can be proposed
or ordered by
the impartial
.E’ body
3
3 Art. 4 Art. 10 Art. 10 Art. 11 Art. 11 Art.5(a) & (b)  Art.5(d) &(e)  Art. 13 Art. 14.1 Art. 12(1)(a) Art. 12(1)(b)
Belgium No, exceptfor  Yes Yes (only Yes Yes Yes, for Yes Yes Yes Only for Social insurance
specific specific members of collective
categories of categories of works councils dismissals
dismissals dismissals) and of established by
committees on a national
occupational collective
safety and agreement
health
Bosnia and Yes Yes Yes Yes Yes Yes Yes Yes Yes
Herzegovina T X
Bulgaria Yes Yes Yes Yes Yes Yes Yes No Yes 12 Yes Yes (C) Social insurance
Cyprus*t Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes (A) Social insurance
Czech Republic ~ Yes Yes Yes Yes No Yes Yes Yes Yes Yes (C) Social insurance
Denmark* No, exceptyes  Yes Yes Yes No Yes Yes Yes Yes No (B) Mandatory private
were covered insurance, social
by broad assistance
collective
agreement
Finland™t Yes Yes No Yes Yes Yes Yes Yes Yes Yes Mandatory private
insurance, social
assistance
France*t Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Social insurance,
social assistance
Georgia*t No Yes No No No Yes Yes No No Yes
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Justification Compensation/reinstatement Notice Invalid reasons Collective dismissal Income protection

for termination

1. 2, 3. 4, 5. 6. 1. 8. 9. 10. 11.

Valid reason? Compensation  Claim for Notice period Pay in lieu of  Protection of  Maternity Consultation of Notification  Severance Unemployment
for unjustified reinstatement granted? notice? trade union protection workers’ reps  to the allowance? insurance?
dismissal available? officials and required? competent

other workers’ authority
reps? required?
Yes/No Yes/No Yes/No Reasonable Yes/No Yes/No Yes/No Yes/No Yes/No Yes/No Yes/No
period
Can be proposed
or ordered by
the impartial
=
§ body
3 Art. 4 Art. 10 Art. 10 Art. 11 Art. 11 Art.5(a) & (b)  Art.5(d) &(e)  Art. 13 Art. 14.1 Art. 12(1)(a) Art. 12(1)(b)
Germanyt Yes Yes Yes Yes No Yes Yes Yes Yes Yes (A) Social insurance,
social assistance
Greece* No Yes Yes Only for white- Yes Yes Yes Yes Yes Yes Social insurance,
collar workers social assistance
Hungary 3 Yes Yes Yes Yes No n.a.Yes Yes No Yes No Yes Yes Social insurance,
social assistance
Israel X Yes? Yes, damages Yes (only for Not in statute, but ~ Yes Yes Yes Yes® Yes No info Social insurance
for wrongful dismissals in may be by
dismissal breach of anti- collective
discrimination agreement or
legislation) custom.4
Italy Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Social insurance
Kazakhstant X Yes Yes Yes Yes Yes Yes Yes (A)
Kyrgyzstan*t Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes (A) Social insurance
Latviat X Yes Yes Yes Yes No Yes Yes Yes Yes No Social insurance
Luxembourg*t Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Social insurance
Macedonia, FYO  Yes Yes Yes Yes Yes Yes Yes Yes Yes No Social Insurance
X
Moldova, Rep. Yes Yes Yes Yes No Yes Yes Yes Yes Yes Social insurance
of*t
Netherlands Yes Yes Yes Yes No Yes Yes Yes Yes No Social insurance,
social assistance
Poland X Yes Yes Yes Yes No Yes Yes Yes Yes No info Social insurance
Portugal T X Yes Yes Yes Yes No Yes Yes Yes Yes Yes Social insurance
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Justification Compensation/reinstatement Notice Invalid reasons Collective dismissal Income protection

for termination

1. 2, 3. 4, 5. 6. 1. 8. 9. 10. 11.

Valid reason? Compensation  Claim for Notice period Pay in lieu of  Protection of  Maternity Consultation of Notification  Severance Unemployment
for unjustified reinstatement granted? notice? trade union protection workers’ reps  to the allowance? insurance?
dismissal available? officials and required? competent

other workers’ authority
reps? required?
Yes/No Yes/No Yes/No Reasonable Yes/No Yes/No Yes/No Yes/No Yes/No Yes/No Yes/No
period
Can be proposed
or ordered by
the impartial
=
§ body
3 Art. 4 Art. 10 Art. 10 Art. 11 Art. 11 Art.5(a) & (b)  Art.5(d) &(e)  Art. 13 Art. 14.1 Art. 12(1)(a) Art. 12(1)(b)
Russian Yes Yes Yes Yes (A) Yes (A) Yes Yes Yes Yes Yes Social insurance,
Federationt social assistance
Serbia*t Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes (A) Social insurance
Slovakia* Yes Yes Yes Yes No Yes Yes Yes Yes Yes (C) Social insurance
Slovenia*t Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Social insurance
Spain*t Yes Yes Yes Yes No Yes Yes Yes Yes Yes Social insurance,
social assistance
Switzerland No, exceptfor ~ Yes No Yes No Yes Yes Yes Yes No Social insurance
specific
categories of
dismissals
Sweden*t Yes Yes Yes Yes No Yes Yes Yes Yes Yes (B) Social insurance,
provident funds
Turkey*t Yes Yes Yes Yes Yes Yes Yes No Yes 15 No Yes Yes Social insurance
Ukraine T X Yes Yes Yes Yes No Yes Yes No YES Yes Yes Social insurance,
social assistance
United Yes Yes Yes Yes No 16 Yes Yes Yes Yes Yes (A) Social insurance,
Kingdomt social assistance
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Justification Compensation/reinstatement Notice Invalid reasons Collective dismissal Income protection

for termination

1. 2. 3. 4, 5. 6. 1. 8. 9. 10. 1.

Valid reason? Compensation  Claim for Notice period Pay in lieu of  Protection of  Maternity Consultation of Notification  Severance Unemployment
for unjustified reinstatement granted? notice? trade union protection workers’ reps  to the allowance? insurance?
dismissal available? officials and required? competent

other workers’ authority
reps? required?

Yes/No Yes/No Yes/No Reasonable Yes/No Yes/No Yes/No Yes/No Yes/No Yes/No Yes/No

period
Can be proposed
or ordered by
the impartial
2
§ body
3 Art. 4 Art. 10 Art. 10 Art. 11 Art. 11 Art.5(a) & (b) Art.5(d)&(e) Art.13 Art. 141 Art. 12(1)(a) Art. 12(1)(b)
Arab States Arab States Arab States Arab States Arab States Arab States ~ Arab States Arab States Arab States Arab States  Arab States Arab States
Iran, Islamic Yes Yes Yes No n.a. No No No No No info Social insurance
Republic of X
Irag X Yes Yes Yes No n.a No No No No No info No provision
Jordan* No Yes Yes Yes Yes Yes Yes Yes Yes Yes No provision
Saudi Arabia*t Yes Yes Yes Yes Yes No Yes No No Yes No provision
Syrian Arab Yes No Yes No Yes Yes Yes No Yes No Yes No Yes Yes No (only due in  No provision
Republic limited
instances)
Yemen* Yes Yes No Yes Yes Yes Yes No Yes Yes No provision

1 Labour Law of 2003, with amendments in 2008. 2 Labour Act of 2003. 3 Serame Khampepe v. Muela Hydropower Project Contractors and four others (1997). 4 Recent administrative order issued.
termination for unlawful discriminatory reasons and under collectively bargained “just cause” requirements. & Employment Contract Law, 2007. 7 For facilitation of consultation. & Employment Measures Act, 1966, amended in
2009. 9 Labour Standards Act, amended in 2003.. 10 See country study in the main text for details. 1" 1999 amendments. 12 Amendment in 2004. ' Amendments to Labour Code in 2007. ' However, employer is liable to
pay compensation in an amount equivalent to the period of notice due if notice requirement is not observed. '5 2009 amendments not registered in the 2009 Note. 16 May be provided in employment contract.

5 Except in cases of







