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» 1. Introduction

This document responds to the Governing Body decision, during its 341st Session,
requesting the Office to “conduct an in-depth review to clearly identify if there are any gaps in the
current body of normative and non-normative measures, including means of implementation and
other measures.” The Office has prepared this report in order “to facilitate a discussion on options
to ensure decent work in supply chains, including at sectoral level, where appropriate.”

As laid out in the Governing Body decision, this report is intended to provide the basis for a
review by a tripartite working group that will, with the support of the Office, further develop
building blocks for a comprehensive strategy on achieving decent work in supply chains. In turn,
these building blocks will be presented in a report to the Governing Body for discussion at its
344th Session (March 2022) with a view to deciding on appropriate follow-up action. Thus, this
paper reviews the normative and non-normative tools and measures available to the ILO and
examines how and whether they meet the specific and rapidly evolving decent work challenges
in supply chains.

The ILO has a normative function that is expressed through the setting, adoption,
promotion, ratification, supervision and implementation of international labour standards
(Conventions, Recommendations and Protocols). This along with its tripartite structure and social
dialogue, is one of the ILO's strongest assets and a comparative strength among all other
international agencies.

The non-normative functions of the ILO relate to the range of activities - including
programmes and projects, as well as dialogue, research, communication and coordination -
which seek to promote the implementation of the Decent Work Agenda, grounded in international
labour standards, assisting constituents to make this concept a reality.

The review is informed by the findings of the 2016 resolution concerning decent work in
global supply chains; the 2019 Centenary Declaration for the Future of Work; the Mid-term report
on the implementation of the ILO programme of action on decent work in global supply chains (2019);
the ILO Decent Work interventions in global supply chains: A synthesis review on lessons learned; what
works and why, 2010-19" (2019); the Alliance 8.7 report on “Ending child labour, forced labour and
human trafficking in global supply chains (2019); the “Decent work in global supply chains: An
internal research review” (2019); the meetings of experts on export processing zones (EPZs) (2017)
and on cross-border social dialogue (2018); the tripartite technical meeting on Decent Work in
Global Supply Chains of 2020, and analysis relating to the broader development cooperation
programmes and research, including more recent activities.

The identification and discussion of potential normative and non-normative gaps aims to
support the ILO’s strategic orientation, particularly in light of new or revealed challenges by the
COVID-19 pandemic. In so doing, this review does not make specific recommendations, but
provides tripartite constituents with information relevant to their discussions of the way forward
for addressing decent work deficits in supply chains.

' GB.341/INS/13/2; and GB.341/PV, para. 477.


https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_771738.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_812283.pdf
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1.1.  Key findings

1.1.1.  Normative gaps

On the normative front, this review finds that, broadly speaking, the ILO normative corpus
addresses most of the decent work deficits that are associated with supply chains. This is subject
to the caveat that this is so when such measures are ratified (in the case of Conventions and
Protocols), fully implemented, and applied to all relevant segments of the workforce. ILO
normative instruments establish clear substantive and procedural labour standards that
correspond to many of the key decent work deficits that can be identified across a range of diverse
supply chains. That is, if existing international labour standards were appropriately ratified and
implemented, decent work deficits in supply chains would - in principle - be significantly reduced.

However, supply chains connect a range of enterprises and workers, either within or across
national borders, and may link highly varying economic and regulatory contexts. In normative
terms, a challenge derives from the situation where goods and materials and services involve
several distinct and different employers and also may cross borders, given that labour governance
structures are often confined to application to specific employee or worker-employer
relationships and are principally restricted to application within the national jurisdiction where
the act of work takes place.

In relation to the movement of labour between jurisdictions, compared to the movement
of goods and services, a number of existing normative instruments address the cross-border
movement of labour. These take up specific issues, for instance, cross-border recruitment and the
functioning of employment agencies, or specific sectors (as in the Maritime Labour Convention,
2006, as amended (MLC, 2006) where the workplace itself is internationally mobile). In contrast,
the cross-border movement of goods and services does not typically pertain to an employment
relationship, but rather to business relationships. While international labour standards, and
specifically the fundamental principles and rights at work, apply to workers regardless of
employment status, they do not typically seek to regulate responsible business conduct, either
within one jurisdiction or between jurisdictions.

Following the advent of the United Nations Guiding Principles on Business and Human
Rights, due diligence - and the accompanying provision of remedy in defined circumstances
relating to involvement - has emerged as a core procedural principle that can address
responsibilities for labour and human rights in the context of business relationships both in
domestic and in cross-border supply chains. The ILO has vitally contributed to this development
in recent years, and it is reflected in recent amendments to the Tripartite Declaration of Principles
concerning Multinational Enterprises and Social Policy (MNE Declaration) and the adoption of the
Protocol of 2014 to the Forced Labour Convention, 1930 and the Employment and Decent Work
for Peace and Resilience Recommendation, 2017 (No. 205). The elimination of all forms of forced
or compulsory labour is the only one of the fundamental principles and rights at work that
includes a reference to due diligence, through its inclusion in the Protocol of 2014 to the Forced
Labour Convention, 1930. This may be partly explained by the fact that the concept of due
diligence is a recent one, compared to the time period of adoption of ILO normative measures.
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1.1.2. Non-normative gaps

Engagement through supply chains enables the ILO to better access some of the factors
affecting decent work and to stimulate better alignment of businesses’ supply chain commitments
and responsibilities. Moreover, linking the ILO’s national- and sector-level decent work
interventions to supply chains potentially heightens their relevance and may serve to enhance
their effectiveness. This is what it means to use supply chains as an “entry point.” Such linkages
are not systematically sought in the development of Decent Work Country Programmes (DWCPs),
nor is there an established strategic calculus for determining which supply chains and
circumstances provide a strong entry point to advance decent work.

ILO experience to date working in and through supply chains demonstrates the strength of
harnessing the full capacities of the ILO, engaging the full range of key actors through the supply
chain, and ensuring policy coherence. A coherent “supply chain™ approach in relevant non-
normative interventions - as opposed to piecemeal actions that touch various actors in the supply
chain - depends on integration and coordination between different actors, and different tiers of
the supply chain. Namely, effective ILO work on supply chains would be, to the extent possible,
holistic and across tiers; recognize the high strategic potential of a sectoral entry point to promote
decent work at the national level; utilize the measures available to the ILO; and emphasize the
involvement of the tripartite constituents. As noted above and throughout, efforts to foster and
promote decent work at the national level can bring dividends for workers in or out of supply
chains.

Also key is strong evidence and data. While important efforts are ongoing to enhance both
the systematic research approach to supply chain analysis and the comprehensiveness of data
relating to jobs and work in supply chains, there is scope to further improve and coordinate
information and data gathering and sharing.

1.2. Supply chains: Relevant scope

Supply chains are a cornerstone of economic life. Production of a basic good invariably
involves networks of companies, contractors, and suppliers, regardless of whether it ever crosses
an international border. Research from the Organisation for Economic Co-operation and
Development (OECD) indicates that about 70 per cent of international trade involves global supply
chains, as services, raw materials, parts, and components cross borders - often numerous times. 2
However, as noted by the World Trade Organization (WTO) in 2019, domestic production - that is,
economic activities that do not cross international borders from production to consumption - still
accounts for the vast majority of global gross domestic product (GDP).

2 OECD, Global Value Chains and Trade.


https://www.oecd.org/trade/topics/global-value-chains-and-trade/
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» Trends in production activities as a share of global GDP, by type
of value-added creation activity, 1995-2017
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Source: Global Value Chain Development Report 2019 (WTO, 2019). (1995-2009 are based on the University of
International Business and Economics (UIBE) GVC indexes derived from the 2016 World Input-Output Table, and
2010-2017 are based on the UIBE GVC indexes derived from the Asian Development Bank (ADB) 2018 ICIO tables.) [GVC
refers to “global value chain”.]

Supply chains are of specific interest to the ILO as they offer a strategic mechanism for the
Organization and its constituents to advance decent work in an integrated way (as called for in
the 2008 ILO Declaration on Social Justice for a Fair Globalization (Social Justice Declaration)), not
only in the supply chain concerned, but as an entry point for advancing decent work in the broader
sectoral and national context.

Constituents have discussed supply chains' positive and negative aspects as seen from their
respective points of view, though primarily with global supply chains as the explicit or implicit
subject. The 2016 resolution concerning decent work in global supply chains, identified the
potential for global supply chains to be key drivers of growth, job creation, and economic
development. They have “contributed to economic growth, job creation, poverty reduction and
entrepreneurship and can contribute to a transition from the informal to the formal economy.
They can be an engine of development by promoting technology transfer, adopting new
production practices and moving into higher value-added activities, which would enhance skills
development, productivity and competitiveness.” 3

The ongoing COVID-19 pandemic has highlighted many of the decent work deficits and
vulnerabilities that persist in many economies - including in relation to the informal economy,
inadequate social protection systems, and poor health and safety - many of which have
implications for the relationships, governance structures, and activities linked to supply chains.
Shocks generated by the pandemic have also challenged prevailing models of supply chain
organization, particularly those premised on optimization, cost minimization, inventory reduction
and lean coordinated production.

31LO, Resolution concerning decent work in global supply chains, International Labour Conference, 105th Session, 2016.


https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_497555.pdf
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However, the single phrase “supply chains” implies a homogeneity which does not accord
with the reality of the wide variety of business relationships * that make up supply chains, both
domestic and cross-border. s Decent work challenges and opportunities vary significantly from
supply chain to supply chain and across the sectors and countries that constitute the chain.
Further, supply chains are highly dynamic - in regional and structural characteristics - and this
dynamism has only intensified in the wake of the COVID-19 crisis.

For policymakers, there is a risk of extrapolating from a single, visible model - be it the
apparel supply chain, or multinational enterprise (MNE) foreign direct investment in subsidiaries
or joint ventures, or an implicit North-South outlook - to the detriment of effective policy. This is
arisk the ILO must also be alert to in order to ensure the relevance of Office assistance to Member
States.

The 2019 Centenary Declaration recognized both “domestic and global supply chains” as
sites for the ILO to “leverage opportunities for social and economic progress, provide for decent
work and are conducive to full, productive and freely chosen employment”. ¢ Thus this paper
recognizes both domestic and global components of supply chains. For the purpose of this paper,
the term global supply chain refers to “goods and services that cross international borders for
consumption or as inputs for further production” and domestic supply chain refers to “goods and
services for consumption or as inputs for further production”. 7 In practice, “global and domestic
supply chains are both interwoven and overlapping in most countries,” & hence “supply chains” is
used broadly and comprises both.

By including domestic supply chains, the scope of this paper is in principle extended to all
economic activity which initiates, processes, mobilizes or adds value to goods or services. This has
a number of significant implications.

First, it requires a differentiation in analysis between those non-normative and normative
gaps which are applicable both to global and domestic supply chains, or only to one or the other.

e Specifically, in normative terms, key challenges relating to cross-border or extraterritorial
jurisdiction and access to remedy are relevant only to those supply chains that entail cross-
border movement of goods or services (including cross-border recruitment of labour). Given
the generally national-level focus and responsibilities of ILO constituents, and that
responsibility for the application of international labour standards occurs within national
borders, the cross-border element of supply chains' intersection with decent work is an
additional challenging aspect. However, issues relating to third-party employment and supply
chain “due diligence” are equally applicable to both global and domestic supply chains.

4 See for instance, the value chain typology developed in Gary Gereffi, John Humphrey and Timothy Sturgeon, 2005, “The
Governance of Global Value Chains”.

®> The 2017 Governing Body’s call for criteria to select supply chains suggests that a strategic prioritization on global supply
chains should focus on those supply chain workers subject to the greatest decent work deficits. The characteristics of these
supply chains and workers, while not restricted to buyer-driven supply chains sourcing labour-intensive goods and
products from lower-income, lower-governance sourcing countries, can be identified on the basis of direct ILO experience.
There is no suggestion that the intention is to identify structural commonalities of all supply chains qua supply chains in
terms of decent work outcomes.

6 ILO Centenary Declaration for the Future of Work.
7 Alliance 8.7.

81LO, ACT/EMP Research Note, Wages and Working Conditions in and out of Global Supply Chains: A Comparative Empirical
Review. 2017


https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_711674.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_dialogue/---act_emp/documents/publication/wcms_619715.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_dialogue/---act_emp/documents/publication/wcms_619715.pdf
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e Innon-normative terms, the ILO’s activities promoting decent work at national level are wholly
relevant to both domestic and export-linked supply chains, and considerable focus is given to
the national context as a determinant of decent work outcomes. Equally, the ILO’s work to,
where possible, harness international trade for decent work gains is by definition focused
where workers are subject to the greatest decent work deficits, as specified in the 2017
Programme of Action on decent work in global supply chains. °

Second, many supply chains are not subject to decent work deficits: indeed, a range of high-
value, high-productivity supply chains support decent and productive work. In terms of cross-
border supply chains, many of the supply chains in which workers are subject to the greatest
decent work deficits can be characterized as those sourcing labour-intensive goods and products
from - and within - countries with systemic challenges in labour market governance and
enforcement, and experiencing high levels of informality and working poverty. In other words,
this may be correlated with significant decent work deficits in domestic supply chains and in the
countries in question more broadly. Alliance 8.7 research suggests that “child labour is far more
likely to be involved in production for the domestic economy”. "®Indeed, a key question is the
means by which supporting the integration of “domestic activities” in developing countries into
global supply chains can support greater opportunities for decent work through expanding
access to higher-value markets, knowledge and skills transfer and concomitant sector upgrading.
For that matter, domestic supply chains in industrialized nations may also give rise to decent work
deficits, particularly where associated with the engagement of vulnerable groups of workers -
including migrant workers - subject to abusive recruitment or human trafficking, in the context
of low-paid work outsourced to third parties, and/or with limited purview of labour inspection. ™

Although supply chains can encompass a range of activities, the principal focus in this
review is on supply chains of goods and commodities. However, it is recognized that “services
supply chains” (to include the “servicification” of product supply) as well as “labour supply chains”
play an important and growing role. Further, where relevant, the paper includes public
procurement of goods alongside private sector supply chains.

1.3. Trends in supply chains

Supply chains are dynamic and are continuously shaped by evolving patterns of production
and consumption, as examined by previous ILO reports. A series of global megatrends, including
climate change, demographics, technological advances, a new phase of globalization and, most
recently, the impact of COVID-19 have significant implications for ILO constituents, including:

e The COVID-19 pandemic and related recovery paths (discussed below).

e (Climate change and broader sustainability concerns, including the carbon footprint of supply
chains and global trade, effects of climate change on specific countries and sectors, as well as
calls for a “circular economy”. 2

° GB.329/INS/3/2.
91O et al, “Ending Child Labour, Forced Labour and Human Trafficking in Global Supply Chains” 2019.

" See for example: EU Agency for Fundamental Rights, “Protecting Migrant Workers from Exploitation in the EU: Boosting
Workplace Inspections”, 2018.
2 In addition, there is the transition to investments in circularity and reverse supply chains, including re-use, repair,

refurbishment and recycling of goods and materials. This has in many Member States moved to the enactment of
legislation, regulation and introduction of policies to support transition to the circular economy.


https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_545340.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---ipec/documents/publication/wcms_716930.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2018-protecting-migrant-workers-boosting-inspections_en.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2018-protecting-migrant-workers-boosting-inspections_en.pdf

» WGDWS/2021 11

e Supply chain diversification as a risk containment strategy, including the development of
regional supply chains as well as localization and near-shoring (noting that near-shoring may
entail production coming closer to end-markets in the global South), some of which may also
be driven by other economic factors such as enduring container shortages and increasing
freight rates.

e The increased shifting of end-markets to the global South and rise of emerging market MNEs,
reflecting the growth of these countries and the shift in the share of global purchasing power
toward the global South. These shifts also have important implications for existing
structures/conceptions of governance of supply chains, particularly where consumption-
market factors (such as consumer views, accountability to regulators and civil society,
reputational drivers and intangible asset protection) have helped drive decent work.

e The development and implementation of regional trade agreements (such as the Regional
Comprehensive Economic Partnership and African Continental Free Trade Area) and ongoing
trade tensions between major economies, which may contribute to changes in production
patterns of supply chains.

e Digitalization and automation of production and services, sometimes accompanied by
upskilling and potentially bringing significant disruption to employment in labour-intensive
sectors and supply sectors amenable to automation.

e Growth in services and “servicification” of product supply chains '® - tourism, travel, finance,
healthcare, IT and other services are one of the fastest growing economic trends, '* and
digitalization will lead to more purely services supply chains, which has major implications for
the governance of labour markets and for the ILO's approach to supply chains.

1.3.1. Impacts of the COVID-19 crisis on supply chains

The COVID-19 pandemic has introduced substantial disruption and uncertainty into the
operations of many supply chains and has accelerated some of the trends and debates described
above. In some instances, supply chains have relayed the jobs impact of the COVID-19 crisis, '
including through shifts in demand. Supply chain disruptions have prompted many companies
and industries to rethink existing supply chain models, such as the value of scaling down
segmentation to ensure security of supply and shifting (some) production closer to consumers.
Some firms have refocused on resilience and sustainability, potentially accelerating trends of
digitalization and “re-shoring” or “nearshoring”. Some sectors have experienced very specific

13 “Servicification” refers to the growing role of services as an input into manufacturing production. In addition to services
bought as inputs, there are also services activities within manufacturing firms. Moreover, manufacturing companies
increasingly produce and export services either as complements or substitutes to the goods they sell. See Sébastien
Miroudot, “The Servicification of Global Value Chains: Evidence and Policy Implications”, (UNCTAD, 2017); and ILO, “Global
Supply Chain Related Jobs Go Well Beyond Those Related to Manufacturing”.

' Trade in services has been expanding rapidly, at a faster pace than trade in goods since 2011. Services currently account
for around three quarters of GDP in developed economies, up from 40 per cent in 1950, and many developing economies
are becoming increasingly services-based. In some cases, this is occurring even more rapidly than in developed
economies. See WTO, “World Trade Report 2019: The Future of Services Trade”, 2019.

15 See ILO, Policy brief, June 2019, “COVID-19 and Global Supply Chains: How the Jobs Crisis Propagates across orders.
'® However, the OECD (2021) notes that, while the COVID-19 crisis has revived discussions about the international
segmentation of production (namely, whether the gains from international specialization in GVCs outweigh the associated

risks of transmission of shocks), the economic case for policy-induced reshoring of GVCs is weak. There is nevertheless
scope for international cooperation and governments to join efforts with businesses to improve risk preparedness.


https://unctad.org/system/files/non-official-document/c1mem5_2017_124_S3_Miroudot_2.pdf
https://www.ilo.org/global/topics/future-of-work/trends/WCMS_545638/lang--en/index.htm
https://www.ilo.org/global/topics/future-of-work/trends/WCMS_545638/lang--en/index.htm
https://www.wto.org/english/res_e/booksp_e/executive_summary_world_trade_report19_e.pdf
https://www.ilo.org/global/research/policy-briefs/WCMS_749368/lang--en/index.htm

» WGDWS/2021 12

vulnerabilities. For example, mobility restrictions as a response to the pandemic caused a
maritime transport crisis, trapping seafarers at sea and disrupting supply chains.

The COVID-19 pandemic has also cast a stark light on the vulnerability of agri-food systems
and food supply chains. For example, domestic food supply chains, typically dominated by small
and medium-sized enterprises (SMEs) (which have been particularly vulnerable to pandemic-
related impacts), are by far the most important for supplying food to consumers in developing
countries. "7

Indeed, in some cases disruptions caused by the pandemic appear to have changed the
views of stakeholders on which sectors and supply chains are most critical to the functioning of
economies and societies. An ILO analysis of pandemic policy responses in 188 countries and
territories reveals an immense uptake of industrial or sectoral strategies to mitigate the impact
of COVID-19 on businesses, jobs and the most vulnerable members of society. ' Almost all
country responses and relief packages contain targeted support for strategic sectors and supply
chains.

The COVID-19 crisis has also laid bare a range of gaps and weaknesses within labour
markets and institutions, particularly reflected in sectors hardest hit by the pandemic - including
but not limited to hospitality, tourism, transport, arts and recreation and some parts of retail, as
well as workers in the informal economy. Gaps have spanned a wide range of areas and contexts,
including the capacity and coverage of social protection systems, robustness of social dialogue,
and adequacy of health and safety regimes.

The 2021 International Labour Conference (ILC) resolution concerning a global call to action
for a human-centred recovery from the COVID-19 crisis that is inclusive, sustainable and resilient,
situates supply chains in the post-COVID context and emphasizes the need for greater
inclusiveness, resilience and sustainability. In it, the Member States commit to “foster more
resilient supply chains that contribute to":

(i) decentwork;

(ii) sustainability of enterprises along the supply chain, including micro, small and
medium-sized enterprises;

(iii) environmental sustainability; and

(iv) protection of and respect for human rights in line with the three pillars of the
UN Guiding Principles on Business and Human Rights and the ILO Tripartite
Declaration of Principles concerning Multinational Enterprises and Social Policy;
supported by sustainable international trade and investment. *°

Highlighting the inter-connectedness of sustainable enterprises, environmental
sustainability and supply chains, the resolution calls on the ILO to:

Coordinate decent work objectives and capacity-building assistance more closely with
international trade and investment policies to widen the benefits of international trade
and investment and promote decent work, environmental sustainability and sustainable

7 International Food Policy Research Institue (IFPRI) estimates suggest that, on average for South Asia and sub-Saharan
Africa, domestic supply chains account for between 75 per cent and 90 per cent of food consumed, of which the vast
majority comes through SME-dominated chains and up to 20 per cent through large-scale enterprises. See: Thomas
Reardon and Johan Swinnen, “COVID-19 and Resilience Innovations in Food Supply Chains", IFPRI Blog, 6 July 2020.

181LO, COVID-19 and the World of Work: Sectoral Impact, Responses and Recommendations.

91LO, Resolution concerning a Global call to action for a human-centred recovery from the COVID-19 crisis that is inclusive,
sustainable and resilient, para. 11(A)(i).


https://www.ifpri.org/blog/covid-19-and-resilience-innovations-food-supply-chains
https://www.ilo.org/global/topics/coronavirus/sectoral/lang--en/index.htm
https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_806092.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_806092.pdf
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enterprises in supply chains, taking into account the strong, complex and crucial links
between social, trade, financial, economic and environmental policies.

Overall, it has become clear that supply chain resilience, supported by good corporate
governance and effective rule of law, remains a top priority for policymakers, enterprises and
workers.

» 2. Normative and governance analysis

The following sections examine the broader context of decent work in supply chains,
focusing on some of the key governance challenges which impact decent work outcomes. These
governance challenges inform the subsequent analysis of normative gaps, which focuses on the
extent to which ILO normative instruments address the rules, actors, and mechanisms which
underlie these challenges.

2.1. Decent work in supply chains

The ILO has explored decent work deficits and opportunities associated with supply chains
in other discussions and reports. The drivers of decent work deficits are varied. The section below
explores potential determinants, influences and root causes within the context of supply chains.

An analysis of decent work deficits in supply chains identifies the interaction of factors at
national, sectoral and individual enterprise levels. In some circumstances, existing deficits can be
exacerbated by commercial and sourcing dynamics. Depending on the supply chain, and the
national context, these factors apply to varying degrees and in differing ways. Specifically, the
national context - relating to labour market governance and enforcement, the characteristics of
the labour market (including the prevalence of informality), and transparency is a significant
reason why businesses sourcing from and in countries with systemic governance challenges have
been obliged to exercise greater responsibility through their supply chains.

2.2. Governance measures relevant to supply chains

The following section explores the governance challenges that can apply to supply chain
actors, many of which draw direct linkages to the ILO's own normative instruments. This can
include public, private, sectoral, social and increasingly hybrid forms of governance.

2.2.1. Public governance challenges

National l[abour law

Public governance encompasses the State’s duty to implement ratified international labour
Conventions and Protocols and enact and enforce national labour laws, social protection laws,
and regulations that are in conformity with international labour standards. Key governance
functions include labour administration, inspection, and enforcement including dispute
resolution and prosecution of violations. The challenges and limitations within some systems of
public governance - particularly in ensuring workplace compliance - were discussed in depth
during the general discussion on labour administration and inspection at the International Labour
Conference in 2011.

Compliance with applicable laws and regulations is the base requirement for all enterprises
operating in a national jurisdiction, regardless of their involvement or position in a supply chain.
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Within domestic labour law systems, challenges can exist and will invariably differ according
to jurisdiction, sector and national context. From the ILO's normative perspective, issues may
relate both to the ratification of core labour standards and the effective application of ratified
Conventions and Protocols within national law.

Legislative gaps

Labour legislation may exclude some enterprises and/or workers from its scope of
application. This can entail the exclusion of certain types of workers from labour laws or social
protection, for instance migrant workers, workers in some sectors (for example, agriculture),
workers in microenterprises or workers engaged in some forms of temporary employment,
though this is not always inconsistent with international labour standards. Certain sectors,
occupations or activities may also be excluded - whether wholly or in part - from labour laws, for
instance in relation to agriculture or workers in EPZs. =

Enforcement gaps

Related to the above, the relative strength of labour administration, inspection and
enforcement mechanisms can lead to decent work deficits. Typical challenges to labour law
enforcement anywhere include constraints on human and financial resources, including training
and overall capacity of inspectorates.

Grievance and access to remedy

Worker access to grievance, dispute resolution and remedy mechanisms, whether through
judicial or non-judicial routes, can be a significant challenge in certain contexts. Access to judicial
mechanisms can be impeded by, inter alia, costs, delays, lack of representation and lack of
capacity within administrative or judicial bodies. In some cases, penalties may not be adequate to
promote compliance and remedies may not be sufficient to compensate or otherwise make good
harm suffered by victims. 2

At the enterprise level, forms of dispute resolution and redress (commonly via operational
level grievance policies and procedures) may be underdeveloped or underutilized, particularly
where systems of worker representation are weak. Certain groups such as migrants, women or
informal economy workers, and occupations such as domestic or agricultural workers, may face
additional barriers to accessing grievance mechanisms and remedy. 2

Extraterritorial jurisdiction and national requlation of cross-border labour

As domestic labour laws rarely impose obligations on third parties to the employment
relationship and are usually limited to national jurisdictions, states have limited scope to regulate
corporate activities that occur outside their national boundaries. States are responsible for
ensuring that all actors within their jurisdiction or territory comply with their legal obligations.
However, as noted above, governments have different levels of capacity and resources to
effectively monitor and enforce compliance.

2 ILO; Ratifications of Fundamental Conventions by Number of Ratifications.

21 On EPZs, see ILO-UNCTAD, Enhancing the Contribution of Export Processing Zones to SDG 8 on Decent Work and Inclusive
Economic Growth: A Review of 100 Zones, 2020.

22 Note the Office of the High Commissioner for Human Rights (OHCHR) Accountability and Remedy Project was supported
by the ILO and aims to strengthen implementation of the “Access to Remedy” pillar of the UNGPs.

23 Benjamin Harkins and Meri Ahlberg, Access to Justice for Migrant Workers in South-East Asia (ILO, 2017).


https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:10011:::NO:10001:P10011_DISPLAY_BY,P10011_CONVENTION_TYPE_CODE:2,F
https://www.ilo.org/wcmsp5/groups/public/---ed_emp/---emp_ent/---multi/documents/publication/wcms_739544.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_emp/---emp_ent/---multi/documents/publication/wcms_739544.pdf
https://www.ilo.org/wcmsp5/groups/public/---asia/---ro-bangkok/documents/publication/wcms_565877.pdf
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According to the 2016 report from the ongoing project on accountability and access to
remedy for victims of business-related human rights abuse by the UN High Commissioner for
Human Rights: »

While many domestic legal regimes focus primarily on within-territory business activities
and impacts, the realities of global supply chains, cross-border trade, investment,
communications and movement of people are placing new demands on domestic legal
regimes and those responsible for enforcing them.

One approach to some of these challenges has been to enhance cooperation between state
judicial and enforcement agencies across borders, drawing analogies from multi-jurisdiction
criminal and customs investigations.

Issues such as cross-border labour migration highlight the challenges for domestic systems
of regulation and enforcement. While domestic legislation may address fair recruitment of
migrant workers - potentially aligned with ILO Conventions Nos 29, 88, 96, 97, 122, 143, 181, 189,
and the Protocol of 2014 to the Forced Labour Convention, 1930 (along with the Fair Recruitment
Guidelines), which all include provisions on international coordination - unethical recruitment
practices that contribute to vulnerability and risk of exploitation may occur outside countries of
destination, in jurisdictions where equivalent laws do not exist or where enforcement challenges
are present.

2.2.2. Public governance pertaining to supply chains and procurement

Public governance has evolved beyond its traditional focus on enforceable rules, with failure
to comply subject to sanction, directed to actors within national jurisdiction. Increasingly, states
seek to have impact beyond their national territory as they look to shape the outcomes of business
conduct in other countries. Instruments such as the ILO’s MNE Declaration (paragraph 12) reflect
this impetus:

Governments of host countries should promote good social practice in accordance with
this Declaration among multinational enterprises operating in their territories.
Governments of home countries should promote good social practice in accordance
with this Declaration among their multinational enterprises operating abroad, having
regard to the social and labour law, regulations and practices in host countries as well
astorelevant international standards. Both host and home country governments should
be prepared to have consultations with each other, whenever the need arises, on the
initiative of either.

These efforts often engage legislative and policy fields outside labour law, and include:

e The increasing inclusion of labour provisions in bilateral and regional trade agreements, and
the growing number of international frameworks that refer to responsible business conduct
in supply chains.

e Public procurement rules to promote improved labour practices in supply chains.

e The inclusion of labour provisions in performance standards for public lending, such as public
development finance to the private sector in emerging and developing economies.

24 UNHCR, “Improving accountability and access to remedy for victims of business-related human rights abuse,
A/HRC/32/19".


https://www.ohchr.org/Documents/Issues/Business/DomesticLawRemedies/A_HRC_32_19_Add.1_AEV.pdf
https://www.ohchr.org/Documents/Issues/Business/DomesticLawRemedies/A_HRC_32_19_Add.1_AEV.pdf
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e Modifications to civil and company law to incorporate legislative measures that require
enterprises to publicly disclose information on specific aspects of business operations in their
supply chains.

e Promotion of principles of good governance in corporate behaviour in line with the ILO MNE
Declaration, the OECD MNE guidelines, and the UN Guiding Principles on Business and Human
Rights (UNGPs) (including national action plans on business and human rights).

e Inclusion of dimensions of human rights and sustainability into public financing for trade,
including export credit guarantees.

e Modifications to civil and company law to require enterprises to undertake human rights due
diligence in relationship to their activities including relevant “business relationships” (involving,
but not limited to, supply chains).

Labour provisions in trade agreements

Labour provisions in regional trade agreements (RTAs) are another mechanism for labour
market governance at the international level which can impact different dimensions of the supply
chain. Based on ILO research from 2019, approximately one third of RTAs have included labour
provisions, with G7 countries as the greatest proponents. # Although national law and
enforcement is the primary focus of these provisions (thus the main impact is on trading partners’
domestic labour law), some agreements allow for scrutiny of labour law compliance at enterprise
level within specific firms or facilities. 2

The nature, scope, and operation of RTA labour provisions are varied, including on both
procedural and substantive aspects. An overarching question relates to the nature and quality of
social partner involvement in labour issues with respect to both trade policy and RTA
administration. ¥ Whereas institutionalized forms of tripartite engagement are a feature of
certain agreements - for instance the “Domestic Advisory Groups” (DAGs) including businesses
and trade unions in EU trade agreements - such structures are not widespread and social
partners' engagement in relation to labour issues can therefore be underdeveloped within certain
agreements.

Core labour standards and the fundamental principles and rights at work are a common
substantive reference under RTA labour provisions, although some RTAs have sought to
incorporate a broader range of standards, ¢ such as low wages, occupational safety and health
(OSH), lack of social security, or weak labour administration capacity. » Corporate social
responsibility (CSR) or Responsible Business Conduct (RBC) clauses have been integrated into
some trade agreements (for example, the Comprehensive Economic and Trade Agreement
between Canada and the EU, or the EU-Vietnam Free Trade Agreement (FTA)) 3 which can directly
or indirectly cross-reference international frameworks such as the UNGPs and the ILO MNE

B 1L0, Studies on Growth with Equity: Assessment of Labour Provisions in Trade and Investment Arrangements, 2016.

% For instance the Facility-Specific Rapid Response Labor Mechanism (RRLM) in the Canada-United States-Mexico
Agreement (CUSMA).

27 QOliver Ilott, Ines Stelk and Jill Rutter, Taking Back Control of Trade Policy (Institute for Government, 2017).
28 For example, US trade agreements and reference to minimum wages.

2 James Harrison et al.,"Governing Labour Standards through Free Trade Agreements: Limits of the European Union'’s
Trade and Sustainable Development Chapters” JCMS, 57, No. 2 (2018).

30 Noting that, in large part resulting from this FTA, Vietnam ratified Convention No. 98 in 2019, Convention No.105 in 2020
and is schedule to ratify Convention No. 87 in 2023.


https://www.ilo.org/wcmsp5/groups/public/---dgreports/---inst/documents/publication/wcms_498944.pdf
https://www.instituteforgovernment.org.uk/sites/default/files/publications/IFGJ5448_Brexit_report_160517_WEB_v2.pdf
https://onlinelibrary.wiley.com/doi/epdf/10.1111/jcms.12715
https://onlinelibrary.wiley.com/doi/epdf/10.1111/jcms.12715
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Declaration. 3' However, these provisions generally amount to “soft” obligations, and even with
“hard” labour obligations, resort to labour-related enforcement or dispute resolution is rare. 2

Public procurement frameworks

Beyond labour legislation, public procurement frameworks have increasingly sought to
incorporate labour standards and clauses, for instance through “sustainable procurement”
approaches. While the Labour Clauses (Public Contracts) Convention, 1949 (No. 94) addresses
labour clauses in public contracts, adoption has not been widespread, and few Member States are
“substantially implementing” the Convention.  Furthermore, in its 2008 report on the General
Survey regarding Convention No. 94 and the related Labour Clauses (Public Contracts)
Recommendation, 1949 (No. 84), the effectiveness of the standards established in Convention
No. 94 were called into question in light of several developments, including “the increasing
importance of subcontracting, global sourcing and the complexities of supply chain
management” as well as “the increasing availability and use of contractors that perform the work
under the contract outside the borders of the country for which the work is being performed”.

The European Commission Directive on Public Procurement (2014/24/EU) establishes a
clear framework for the incorporation of labour rights requirements into public contracts
tendered by EU Member State authorities. This includes obliging Member States and contracting
authorities to take relevant measures to ensure compliance with national and EU regulation in
the field of labour law (including collective agreements). It is also specified that international
agreements ratified by all EU Member States and listed in Annex X of the Directive (which includes
core labour standards) should apply during contract performance. Other aspects of the directive
address control and verification of labour standards, active measures to promote core labour
standards compliance, and the application of compliance requirements to subcontractors.

Although the range of economic activity falling within public procurement may be limited,
certain frameworks such as the US Federal Acquisition Regulation (FAR) do address cross-border
aspects of supply chains. Contractors and subcontractors subject to FAR are required, among
other things, to conduct due diligence on suppliers in order to identify and address forced
labour/trafficking risk. As with mandatory human rights due diligence (MHRDD) legislation
(discussed below), the objective is to spur forms of private compliance such as audits, due
diligence and other assurance processes.

National and supranational approaches to supply chain transparency
and human rights due diligence

A number of governments have recently either introduced legislation or have proposed
draft legislation aimed at encouraging or requiring companies and corporate groups to carry out
MHRDD. There appears to be particular momentum within the OECD, especially within the EU and
EU Member States.

311LO, Handbook on Assessment of Labour Provisions in Trade and Investment Arrangements 2017: 117-18.

32 For examples of notable enforcement and dispute resolution actions, see the settled complaint between Mexico and the
US under CUSMA, as well as the finding by a Panel of Experts, constituted under the EU-South Korea trade agreement,
that the Republic of Korea breached labour commitments under the agreement.

33 1LO, Labour Clauses in Public Contracts: Integrating the Social Dimension into Procurement Policies and Practices
ILC.97/111(1B), 2008: xiii.

31L0O, Labour Clauses in Public Contracts, 2008.
35 IOE, Key Developments in Mandatory Human Rights Due Diligence and Supply Chain Law: Considerations for Employers, 2021.


https://www.ilo.org/wcmsp5/groups/public/---dgreports/---inst/documents/publication/wcms_564702.pdf
https://www.politico.com/news/2021/07/08/us-mexico-labor-usmca-498901?platform=hootsuite
https://trade.ec.europa.eu/doclib/press/index.cfm?id=2238&title=Panel-of-experts-confirms-Republic-of-Korea-is-in-breach-of-labour-commitments-under-our-trade-agreement
https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_091400.pdf
https://www.ioe-emp.org/index.php?eID=dumpFile&t=f&f=156042&token=ee1bad43bfa8dbf9756245780a572ff4877a86d5
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The emerging adoption of MHRDD and transparency laws reflects the interest of certain
policymakers in implementing binding approaches that can address supply chain challenges.
These legislative developments do not attempt to reflect any new substantive standards or
obligations, but rather procedural obligations centred on due diligence. These reflect, and are
closely informed by, the UNGPs (see box below). 3

Compliance obligations under the “new generation” of mandatory human rights due
diligence legislation typically apply to domestically incorporated firms or firms “doing business”
in a jurisdiction (and typically only firms of a certain size based on number of employees or
profits). ¥ Due diligence and transparency requirements theoretically spur forms of private
compliance - such as conducting audits and incorporation of labour-related performance
requirements into agreements - including across borders.

MHRDD approaches have also been considered for adoption at supranational level. The
European Commission announced a proposal for a legislative initiative (possibly a directive) on
Corporate Sustainable Governance which was scheduled for adoption by the College of
Commissioners on 8 December 2021, however it has been postponed. 3

Finally, at the multilateral level, there have been parallel developments to move toward a
binding instrument. The Human Rights Council established an open-ended intergovernmental
working group (OEIGWG) on multinational enterprises and other business enterprises with
respect to human rights in 2014, whose mandate is “to elaborate an international legally binding
instrument to regulate, in international human rights law, the activities of transnational
corporations and other business enterprises”. The OEIGWG continues its state-led negotiations of
the draft text of the legally-binding instrument, with the third revised draft being discussed in the
7th Session of the OEIGWG (25-29 October 2021). *

Although mandatory corporate due diligence laws signal a shift towards greater
accountability for supply chain outcomes, current limitations include enforceability (whether
through State enforcement or civil liability), the typically limited scope of enterprises covered, and
the quality of private compliance measures which are theoretically encouraged by due diligence
requirements (see below).

The UNGPs and the expansion of MHRDD

The UNGPs apply to all States and business enterprises (transnational or otherwise), regardless of
their size, sector, location, ownership and structure. They are founded on three pillars: (1) the State duty
to protect against human rights abuses by third parties, including business enterprises; (2) the
independent responsibility of business enterprises to respect human rights, which means that they should
avoid infringing on the human rights of others and should address adverse human rights impacts with
which they are involved and (3) the need for those harmed by business-related activities to have access to
effective remedy. The discussion here is primarily related to the UNGPs' Pillar 2 and 3 expectations for
businesses. 4

Beyond compliance with all applicable laws, in order to meet their responsibility to respect human
rights, businesses should undertake due diligence to identify, prevent and mitigate their actual and

36 For an overview of the three international instruments that serve as key reference points for responsible business
conduct, see ILO et al., Responsible Business: Key Messages from International Instruments.

37 See “Comparative table: Corporate due diligence laws and legislative proposals in Europe”, European Coalition for
Corporate Justice (ECCJ) (2021).

38 See also European Parliament resolution of 10 March 2021 with recommendations to the Commission on corporate due
diligence and corporate accountability (2020/2129 (INL)).

39 The third revised draft and other information is available on the website of the OEIGWG.

40 Adapted from ILO et al., Responsible business.


https://www.ilo.org/wcmsp5/groups/public/---asia/---ro-bangkok/documents/publication/wcms_724747.pdf
https://corporatejustice.org/wp-content/uploads/2021/07/Corporate-due-diligence-laws-and-legislative-proposals-in-Europe-June-2021.pdf
https://www.europarl.europa.eu/doceo/document/TA-9-2021-0073_EN.html
https://www.europarl.europa.eu/doceo/document/TA-9-2021-0073_EN.html
https://www.ohchr.org/en/hrbodies/hrc/wgtranscorp/pages/igwgontnc.aspx
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potential negative impacts and account for how those impacts are addressed. Responsible business
covers not only impacts that a company may cause or contribute to through its own activities but also
those impacts to which it is directly linked through its business relationships.

The UNGPs specify that HRDD should be ongoing and should be tailored to correspond with the
size of the company, risks of significant impacts, the nature and context of operation, and should cover
all human rights, although certain human rights may be prioritized over others based on severity of risks.
It should also be built on meaningful dialogue with affected and representative stakeholders and rights-
holders during both due diligence and monitoring.

The concept of due diligence is central to the UNGPs' expectations of businesses in relation to
human rights. It has informed the development of private compliance standards (including the
development of multi-stakeholder initiatives, and driven social auditing. In addition, it has been applied
in the development of national due diligence laws such as the UK and Australian Modern Slavery Acts, the
French Loi relative au devoir de vigilance des sociétés méres et des entreprises donneuses d'ordre and the new
German legislation on mandatory due diligence. Due diligence measures have generally addressed:

® Requirements that organizations carry out an assessment of the way in which their activities or those
of their partners might negatively impact, among other things, labour rights and decent work
outcomes.

® Requirements to report on the findings of impact or risk assessment process.

® Requirements to engage meaningfully with other partners, including trade unions, employers’
organizations, governments and others to better understand and respond to labour rights risks.

® Requirements to respond to potential or known negative impacts on human rights through
mitigation, prevention or remediation (if the harm has already occurred and is caused or contributed
to by the company).

® In some cases, impose some form of sanction or responsibility on those companies that have failed
to carry out due diligence and this failure can be linked to harm (irrespective of jurisdiction).

Importantly, it has also played a central role in informing international law as a core standard of
conduct against which to judge discharge of an obligation that can be linked to expectations of legal
persons, including companies, under the concept of the law of negligence. 4' With regard to the role of
the State in relation to actions by private actors, The Concept of ‘Due Diligence’ in the UN Guiding
Principles on Business and Human Rights argues insofar as the conduct of private actors is not
attributable to the State, the State is under an obligation to satisfy a certain standard of conduct - that of
due diligence - in preventing and/or responding to the conduct of third parties. This type of analysis has
been adopted by the UN Human Rights Committee, who described the obligations in the following way:

[Tlhe positive obligations on States Parties to ensure Covenant rights will only be fully
discharged if individuals are protected by the State, not just against violations of Covenant rights
by its agents, but also against acts committed by private persons or entities that would impair
the enjoyment of Covenant rights in so far as they are amenable to application between private
persons or entities. There may be circumstances in which a failure to ensure Covenant rights ...
would give rise to violations by States Parties of those rights, as a result of States Parties’
permitting or failing to take appropriate measures or to exercise due diligence to prevent,
punish, investigate or redress the harm caused by such acts by private persons or entities. 42

Taking this concept of due diligence further to consider the obligations which a State should apply
on businesses to understand and respond to potential human rights risks to rights-holders, the UN

4! Jonathan Bonnitcha and Robert McCorquodale, “The Concept of ‘Due Diligence’ in the UN Guiding Principles on Business
and Human Rights*, European Journal of International Law (EJIL), 28, Issue 3, (2017), 899-919.

42 OHCHR, “General comment No. 31 (2004) on The Nature of the General Legal Obligation Imposed on States Parties to
the Covenant”, CCPR/C/21/Rev.1/Add. 13.


https://academic.oup.com/ejil/article/28/3/899/4616670
https://academic.oup.com/ejil/article/28/3/899/4616670
https://undocs.org/CCPR/C/21/Rev.1/Add.13
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Committee on Economic, Social and Cultural Rights has closely considered the obligations of States to
protect human rights in the context of business activities. The Committee stated that:

The State duty to protect human rights in the context of business activities entails a positive duty
to adopt a legal framework that requires business entities to exercise human rights due
diligence in order to identify, prevent and mitigate the risks of violations of human rights, to
avoid such rights being abused, and to account for the negative impacts caused or contributed
to by their decisions and operations and those of entities they control.

Expanding on this, the Committee stated that States should require corporations doing business
in their territory:

To deploy their best efforts to ensure that entities whose conduct those corporations may
influence, such as subsidiaries (including all business entities in which they have invested,
whether registered under the State party’s laws or under the laws of another State) or business
partners (including suppliers, franchisees and subcontractors), respect Covenant rights.
Corporations domiciled in the territory and/or jurisdiction of States parties should be required
to act with due diligence to identify, prevent and address abuses to Covenant rights by such
subsidiaries and business partners, wherever they may be located.

Itis important to stress that the obligations referred to above apply to enterprises doing businesses
in a State’s territory, but the due diligence obligation can involve activities taking place anywhere. The
expectation on governments is well summarized in a report developed and published through
Alliance 8.7. © In further expanding the concept of due diligence, Ruggie and Sherman take the view that
the concept in this context “is rooted in a transnational social norm, not an international legal norm.”
Looking at the transformative and new nature of the UNGPs, they go on to state that:

The Guiding Principles sought to be informed by related literatures and practices. But they
establish their own scheme for corporate human rights due diligence, as any international
instrument is entitled to do. Merriam-Webster Dictionary's first definition of due diligence is ‘the
care that a reasonable person exercises to avoid harm to other persons or their property’. The
Guiding Principles change what we should now consider ‘reasonable’, in the common sense use
of that term, when it comes to business responsibility for human rights impacts, including
remediation.*

At a State level, through the adoption of national legislation which either requires risk assessment,
reporting or action either on defined human rights issues - such as the UK and Australian Modern Slavery
Acts - or broader sustainability and human rights - such as the French Loi relative au devoir de vigilance
des sociétés méres et des entreprises donneuses d'ordre or the proposed EU Directive - there is an increasing
alignment with what Sherman and Ruggie have called the new “reasonable” in terms of expected
behaviours of companies and public authorities in relation to supply chains.

Further, it is likely that there will be increasing references to the UNGPs, OECD Guidelines, OECD
due diligence guidance documents and other related instruments by both national courts and
international courts. This relates to both business conduct and State obligations to regulate businesses to
ensure or promote respect for human rights. As part of a review 10 years after their adoption, a report
assessing the impact of the UNGPs on courts and judicial mechanisms 4 cites a number of examples in
support of this, including an Advisory Opinion on the American Convention of Human Rights by the Inter-
American Court of Human Rights in which the court took the view that Colombia must follow the UNGPs
in addressing adverse human rights impacts that might result from the environmental activities of private
businesses. The report, by law firm Debevoise & Plimpton, further suggests that:

The current lack of references to the UNGPs will change, for a number of reasons. First, there
are some recent, notable examples of legislation that make explicit reference to the UNGPs. For
example, the Taxonomy Regulation of the European Union (“EU"), which entered into force in
March 2021, mandates that a taxonomy-compliant investment must comply with minimum
safequards ‘to ensure the alignment with the [OECD Guidelines] and the [UNGPsT, expressly
incorporating the “nonbinding” UNGPs standards into binding legislation. As express references
to the UNGPs in domestic legislation and regulation increase, it is inevitable that they will make
more frequent appearances in the decisions of judicial and quasi-judicial bodies, too.
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2.2.3. Private and hybrid forms of governance

In addition to the laws and regulations established by governments, private compliance
initiatives have increasingly addressed labour standards between commercial partners, often as
part of broader sustainability, CSR or responsible business agendas. In practice, these private
forms of governance are mostly present in the context of purchasers in global North economies
sourcing from global South economies, perhaps reflecting lack of uptake among global South
MNEs. However, they can also be found in domestic contracting as well as North-North and
South-South business relationships.

Private compliance initiatives can include a range of activities such as due diligence and
impact assessments, auditing regimes and related corrective actions, certification, capacity-
building, training, or labelling schemes. * Contractual standards and codes of conduct frequently
reference ILO instruments (mainly the core labour standards and fundamental principles and
rights at work), though other issues, such as living wage (which has gained prominence in recent
years), may also feature.

These measures can create systems of obligations and enforcement - both domestic and
cross-border. While they can contribute to improved working conditions, they do not substitute
for effective public enforcement and governance mechanisms.

The limits of private compliance initiatives have encouraged debates on complementary or
hybrid forms of governance involving public and private (often MNE-based) initiatives. The
interaction between private (transnational) standards and domestic systems of regulation are
complex. Research has shown that differences in state policy are linked to the uptake of voluntary
standards, the extent to which firms will support more stringent standards, and the degree to
which voluntary codes are impactful. ¥ An important consideration is whether private compliance
efforts are motivated by weak public regulation or enforcement in the first place, highlighting the
need for the existence or creation of robust public institutions to work alongside private initiatives
as a precondition to effective hybrid governance.

2.2.4. Social governance with cross-border aspects

Cross-border social dialogue includes transnational company agreements, multilateral and
intergovernmental processes (including ILO processes, as well as the UNGPs, OECD and UN Global
Compact), regional, subregional and interregional economic communities, bilateral and
multilateral trade agreements, interregional arrangements, and multi-stakeholder initiatives on
CSR/RBC.

Transnational company agreements (TCAs) - spanning both international framework
agreements (IFAs) and regional agreements - are examples of cross-border social dialogue and
global labour relations. Negotiated between Global Union Federations (GUFs) and MNEs, IFAs are
voluntary agreements that can elaborate general principles, bargained terms and conditions, and

43'ILO et al., Ending Child Labour, Forced Labour and Human Trafficking in Global Supply Chains, 2019.

44 John Gerard Ruggie and John F. Sherman, “The Concept of ‘Due Diligence’ in the UN Guiding Principles on Business and
Human Rights: A Reply to Jonathan Bonnitcha and Robert McCorquodale” EJIL, 28, Issue 3 (2017).

4 OHCHR, UN Guiding Principles on Business and Human Rights at 10: The Impact of the UNGPs on Courts and judicial
Mechanisms, 2021.

4 1LO et al., Promoting Workplace Compliance including in Global Supply Chains: The Role of Economic and Social Councils and
Similar Social Dialogue Institutions 2015, 6.

47 Tim Bartley, “Transnational Governance as the Layering of Rules: Intersections of Public and Private Standards”
(Theoretical Inquiries in Law 12, No. 2 (2011)).
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mechanisms for dispute resolution and prevention. These agreements have increasingly included
supply chains and subcontractors within their scope. ¢ The majority of TCAs reference the ILO’s
fundamental principles and rights at work, and “in particular, TCAs focus on the promotion of
freedom of association and the right to organize within MNE subsidiaries, but rarely their
suppliers.” # Recent agreements have incorporated other instruments, including the MNE
Declaration, UNGPs, and OECD MNE Guidelines.> Over 85 per cent of IFAs have been concluded
with European MNEs, concentrated in the metal, construction, chemicals, food and services
sectors.

Enforceability remains a key challenge, in particular to obligations aimed at entities that are
legally distinct from the MNE and its subsidiaries, such as supply chain actors or subcontractors. *
In addition, the ability to monitor and implement agreements can be challenging due to the
complex relationships that might be covered including potentially thousands of suppliers and
contractors. >3 These challenges are particularly acute where relevant operations take place in
contexts with underdeveloped labour administration or social dialogue. >

2.2.5. Governance at sector level

The public administration of many countries is organized according to the most important
sectors of the economy. However, policy coherence remains an issue today, as reflected in
numerous sector-specific laws and regulations that fail to incorporate employment, labour rights
or other aspects of the Decent Work Agenda and that do not sufficiently take into account the
concerns and aspirations of employers and workers in the sector concerned.

At the national level, employers and workers have organized members in specific sectors of
the economy for centuries. They have represented their interests and provided services according
to the needs of their members and developments in the sector or supply chain. National union
federations and employers’ associations are often formed according to different branches or
sectors of the economy.

Sectoral governance varies greatly from sector to sector which can be attributed to a
number of factors. Sectoral labour standards may not exist or may not be implemented (both of
which may vary based on the strategic importance of a sector and the existence of relevant
industrial strategies). The capacity of sectoral constituents can differ between countries and
sectors, which in certain cases reflects limitations on the right to freedom of association and
collective bargaining. Sectoral mechanisms or institutions for dialogue may not exist or function.

The maritime sector offers one example of highly effective governance that has benefited
from the MLC, 2006 (underpinned by innovative enforcement mechanisms and support
structures), a sector-wide agreement and strong institutional relationships supported and
fostered within the ILO. In other sectors where sectoral governance is weak, for instance in the
case of smallholder farmers in remote rural areas in developing countries, there can be greater

48 Stefania Marassi, “International Framework Agreements and Management of Global Supply Chain: Extra-judicial
Mechanisms to Enforce International Labour Standards”, Questions of International Law, (2020).

4 ILO, Cross-border social dialogue, (2019), 47.

0110, International Framework Agreements in the food retail, garment and chemicals sectors (2018), ILO, References
made to the MNE Declaration in International Framework Agreements.

S1ILO, Cross-border social dialogue (2019), 47.
52 Marassi, International Framework Agreements and Management of Global Supply Chain (2020).
S31LO, Cross-border Social Dialogue, 2019, 48.
541L0O, Cross-border Social Dialogue, 2019, 48.


http://www.qil-qdi.org/international-framework-agreements-and-management-of-global-supply-chain-extra-judicial-mechanisms-to-enforce-international-labour-standards/
http://www.qil-qdi.org/international-framework-agreements-and-management-of-global-supply-chain-extra-judicial-mechanisms-to-enforce-international-labour-standards/
https://www.ilo.org/wcmsp5/groups/public/---ed_dialogue/---dialogue/documents/meetingdocument/wcms_663780.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_dialogue/---sector/documents/publication/wcms_631043.pdf
https://www.ilo.org/empent/areas/mne-declaration/WCMS_737557/lang--en/index.htm
https://www.ilo.org/empent/areas/mne-declaration/WCMS_737557/lang--en/index.htm
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risks of labour and rights violations. In many cases, attempts to address these challenges have
relied on private or hybrid supply chain governance initiatives.

2.3. ILO normative measures and their application
to supply chains

The normative agenda of the ILO encompasses the adoption, setting, promotion,
ratification, implementation and supervision of international labour standards. As set out in the
Social Justice Declaration 2008, ILO standards policy is a cornerstone of the Organization’s mission
and activities. * In this context, the tripartite constituents agree on the importance of the ILO
having a clear, robust and up-to-date body of international labour standards that respond to the
changing patterns of the world of work, for the purpose of the protection of workers and taking
into account the needs of sustainable enterprises. 5 This section reviews the extent to which ILO
normative measures reach out to end beneficiaries supply chains, with a view to providing
information for a determination of the extent to which they are fit for purpose for ensuring decent
work in supply chains.

To provide the information necessary to consider whether the standards are fit for purpose,
four elements are examined. First, the subject matter of the body of standards, to determine
whether the standards cover the topics most necessary to ensure decent work in supply chains.
Second, relative roles and responsibilities, particularly in relation to indirect relationships and the
ascription of responsibility to third-party actors for the breach of worker rights, involving a
consideration of the notion of human rights due diligence. Multi-jurisdictional coverage is also
addressed as the questions raised in this element are exacerbated in global, compared to
domestic, supply chains. Third, enforcement and remedies, to assess how to ensure the standards
are adequately implemented and applied, ensuring decent work in supply chains in practice.
Finally, a consideration of the work of the ILO ILS supervisory mechanisms related to decent work
in supply chains.

2.3.1. Thematic scope of the international labour standards

Few international labour standards expressly mention supply chains. Two exceptions are
the recent Recommendations on HIV/AIDS and the transition from informality to the formal
economy. The HIV and AIDS Recommendation, 2010 (No. 200) provides that enterprises should
be supported to implement national policies and programmes “including through their supply
chains and distribution networks, with the participation of organizations of employers and
workers and ensure that enterprises operating in the export processing zones comply”. % The
Transition from the Informal to the Formal Economy Recommendation, 2015 (No. 204) applies to
all workers and economic units - including enterprises, entrepreneurs and households - in the
informal economy, in particular including “employees holding informal jobs in or for formal
enterprises, or in or for economic units in the informal economy, including but not limited to those
in subcontracting and in supply chains”. %

%5 Social Justice Declaration 2008, preamble.
6 GB.325/LILS/3, appendix, para. 8.

57 ILO, Resolution concerning decent work in global supply chains, 2016, para. 25: There is concern that current ILO
standards may not be fit for purpose to achieve decent work in global supply chains.

58 Recommendation No. 200, Para. 37(e).

%9 Recommendation No. 204, Para. 4(c).


https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_420260.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_497555.pdf
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ILO standards are pertinent to the call for supply chains “to fulfil their potential as ladders
for development” & In the 2021 resolution concerning a global call to action for a human-centred
recovery from the COVID-19 crisis that is inclusive, sustainable and resilient, the ILO tripartite
constituents have underlined their commitment to fostering resilient supply chains that
contribute to the sustainability of enterprises (including micro, small and medium-sized
enterprises) ¢. A number of ILO standards highlight the need for specific measures to assist small
and medium-sized enterprises, % including assistance to address OSH constraints. ¢ The Job
Creation in Small and Medium-Sized Enterprises Recommendation, 1998 (No. 189) specifically calls
for measures to promote the role that small and medium-sized enterprises can play as regards
sustainable economic growth and the ability to react with flexibility to changes. The
Recommendation calls for the provision of strong and effective assistance to small and medium-
sized enterprises and their workers in times of economic difficulties, as well as international
cooperation for the establishment of international partnerships and alliances of small and
medium-sized enterprises, subcontracting arrangements and other commercial linkages.

All ILO standards with a general application cover workers and employers in supply chains
to the same extent and in the same way as they cover any other workers and employers. A number
of earlier studies and reports have identified decent work deficits common to many supply chains. 5
The thematic scope of international labour standards significantly correspond to these. Most
notably, the fundamental principles and rights at work provide protections to all workers in
relation to freedom of association and the effective recognition of the right to collective
bargaining, ¢ child labour, % forced labour ¥ and equality and non-discrimination. ¢ These are
both rights and enabling conditions that are necessary for the full realization of all of the ILO
strategic objectives ® and apply to all workers regardless of employment status. 7 In addition,
there are clear, robust and up-to-date standards on the crucially important subjects of

80 1LO, Resolution concerning decent work in global supply chains, 2016, para. 7.
1 ILO, Resolution concerning a global call to action, 2021.

62 For example: the Employment Policy (Supplementary Provisions) Recommendation, 1984 (No. 169); the Safety and
Health in Mines Recommendation, 1995 (No. 183); and the Employment and Decent Work for Peace and Resilience
Recommendation, 2017 (No. 205).

8 The Promotional Framework for Occupational Safety and Health Convention, (No. 187) and Recommendation (No. 197),
2006.

6 For example, Resolution concerning decent work in global supply chains, 2016, para. 3. For further details, see section
above on supply chains and workers in supply chains.

8 Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87), and Right to Organise and
Collective Bargaining Convention, 1949 (No. 98).

% Minimum Age Convention, (No. 138) and Recommendation (No.146), 1973, Worst Forms of Child Labour Convention,
(No. 182) and Recommendation (No. 190), 1999.

7 Forced Labour Convention, (No. 29), Protocol of 2014 to the Forced Labour Convention, 1930, Abolition of Forced Labour
Convention, 1957 (No. 105), Forced Labour (Indirect Compulsion) Recommendation, 1930 (No. 35), and Forced Labour
(Supplementary Measures) Recommendation, 2014 (No. 203).

8 Equal Remuneration Convention, (No. 100) and Recommendation (No. 90), 1951, Discrimination (Employment and
Occupation) Convention, (No. 111) and Recommendation (No. 111), 1958.

%9 Social Justice Declaration 2008, I(A)(iv).
70 See, for example, ILO, Promoting Employment and Decent Work in a Changing Landscape ILC.109/11(B), 2020, para. 327.


https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_INSTRUMENT_ID:312507:NO
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_INSTRUMENT_ID:312521:NO
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_INSTRUMENT_ID:312521:NO
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_INSTRUMENT_ID:3330503:NO
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_INSTRUMENT_ID:3330503:NO
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_INSTRUMENT_ID:312332:NO
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_INSTRUMENT_ID:312534:NO
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_INSTRUMENT_ID:312327
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_INSTRUMENT_ID:312327
https://www.ilo.org/dyn/normlex/en/f?p=1000:12100:0::NO:12100:P12100_INSTRUMENT_ID:3174672
https://www.ilo.org/dyn/normlex/en/f?p=1000:12100:0::NO:12100:P12100_INSTRUMENT_ID:3174688
https://www.ilo.org/dyn/normlex/en/f?p=1000:12100:0::NO:12100:P12100_INSTRUMENT_ID:3174688
https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_736873.pdf
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occupational safety and health, 7 wages 72 and working time. 72 Other thematic areas key to many
supply chains, such as the employment relationship, 7 informality, > non-standard forms of
employment, ¢ the use of third-party intermediaries, 7 migrant workers 7 and homeworkers, 7
are equally regulated by up-to-date international labour standards.

In other words, the ILO’s existing normative measures address many of the key decent work
deficits in supply chains raised previously. Some standards are specifically oriented to promoting
the needs for sustainable enterprises in supply chains. As is the case in relation to the
international labour standards in general, their impact in relation to supply chains relies on
ratification, effective implementation and application to relevant segments of the workforce. ILO
non-normative interventions (described in section 3 below) are an important contribution to
ensuring the full capacity of state actors and social partners to support these steps. Ensuring that
the instruments are effectively implemented in supply chains requires the specificities of supply
chains to be addressed: how to enforce labour standards across all types of enterprises, provide
appropriate remedies, and ascribe responsibilities. The following sections review the international
labour standards in relation to these specificities.

2.3.2. Roles and responsibilities in respect of labour rights in supply chains

Relationships in supply chains are often complex and will differ from the structures of
traditional labour law models on which many ILO instruments are based. Accordingly, while ILO
normative measures are substantively relevant to the decent work deficits that exist in some
supply chains, they may not address governance factors (including relevant actors and
mechanisms) which characterize supply chains.

A key question concerns responsibility for decent work and employment practices in supply
chains, when employers are distinct legal entities from other enterprises in the chain with which
they do business. While some domestic and global supply chains are highly integrated, and are
owned or controlled by a single entity, workers in other supply chains are employed by parties
which are legally distinct from the buyers of the goods or services flowing through the supply
chain. Who takes responsibility for labour rights in business relationships such as these, where
decisions and actions made by one party may significantly impact the employment conditions of
workers who are legally engaged by another party?

7' For example, Occupational Safety and Health Convention, (No. 155), Protocol of 2002 to the Occupational Safety and
Health Convention, and Recommendation (No.164), 1981, Occupational Health Services Convention, 1985 (No. 161) and
Recommendation (No. 171), 1985, Promotional Framework for Occupational Safety and Health Convention, (No. 187) and
Recommendation (No. 197), 2006.

72 protection of Wages Convention, (No. 95) and Recommendation (No. 85), 1949, Minimum Wage Fixing Convention,
(No. 131) and Recommendation (No. 135), 1970, Protection of Workers’ Claims (Employer’s Insolvency) Convention, 1992
(No. 173) and Recommendation (No. 180), 1992."

73 For example, Weekly Rest (Industry) Convention, 1921 (No. 14), Weekly Rest (Commerce and Offices) Convention,
(No. 106) and Recommendation (No. 103), 1957, Part-Time Work Convention, (No. 175) and Recommendation (No. 182),
1994, and Reduction of Hours of Work Recommendation, 1962 (No. 116).

74 Employment Relationship Recommendation, 2006 (No. 198).

7> Transition from the Informal to the Formal Economy Recommendation, 2015 (No. 204).

¢ Employment Relationship Recommendation, 2006 (No. 198).

77 Private Employment Agencies Convention, (No. 181) and Recommendation (No. 188), 1997.

78 Migration for Employment Convention (Revised), (No. 97) and Recommendation (No. 86), 1949, Migrant Workers
(Supplementary Provisions) Convention, (No. 143) and Recommendation (No. 151), 1975.

72 Home Work Convention, (No. 177) and Recommendation (No. 184), 1996.


https://www.ilo.org/dyn/normlex/en/f?p=1000:12100:0::NO:12100:P12100_INSTRUMENT_ID:3243110
https://www.ilo.org/dyn/normlex/en/f?p=1000:12100:0::NO:12100:P12100_INSTRUMENT_ID:312326
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This part will provide information on the ILO normative measures with relevance to the
question of the indirect employment relationship and third-party involvement that is common in
supply chains, as well as the use of due diligence to apportion responsibility, all of which is
relevant to both domestic and global supply chains. It will then provide information relevant to
global supply chains in particular, by considering ILO normative measures with a multi-
jurisdictional aspect.

(i) Indirect employment relationship and third-party responsibility

Most supply chains are characterized by varying degrees of segmentation, involving the
interaction of different legal entities in production networks. These relationships are commercial
in nature; they are business relationships which are not typically regulated by national labour
legislation. In many cases supply chain actors are separate legal entities, with obvious implications
for legal liability. Traditional national and international labour law does not place responsibilities
on an enterprise (the ‘buyer’) in relation to labour practices at a third-party enterprise (the
‘supplier’) with which the enterprise does business.

ILO instruments generally operate on an expectation of a direct employment relationship
between a worker and an employer. For example, the Weekly Rest (Commerce and Offices)
Convention, 1957 (No. 106) applies to all persons “employed”, & the Minimum Wage Fixing
Convention, 1970 (No. 131) covers “groups of wage earners”, 2 and the Maternity Protection
Convention, 2000 (No. 183) applies to “employed women”. 2 Some instruments have a wider
application, including apprentices # or jobseekers, # regulating “service”, % or covering the self-
employed # including tenants, sharecroppers or small owner-occupiers. % In a number of cases,
the guarantees in international labour standards apply outside the employment relationship. &

Some international labour standards recognize the existence of workplaces with multiple
employers. Under the Employment Relationship Recommendation, 2006 (No. 198), a national
policy on protection for workers in an employment relationship should include measures to
“ensure standards applicable to all forms of contractual arrangements, including those involving

8 Pursuant to the ILO instruments noted below this section, there are areas where national labour law may impose such
obligations on a third party to the employment relationship - for instance relating to the health and safety of workers
employed or provided by a third party - but these are typically within the workplace of the third-party “client”.

8 Convention No. 106, Art. 2.

82 Convention No. 131, Art. 1(1).

83 Convention No. 183, Art. 2(1).

84 Labour Inspection (Agriculture) Convention, 1969 (No. 129), Art. 4.
8 Recommendation No.205, Para. 4.

86 Convention No. 29, Art. 2(1).

87 For example, Working Environment (Air Pollution, Noise and Vibration) Recommendation, 1977 (No. 156), Para. 1(2);
Safety and Health in Construction Convention, 1988 (No. 167), Art. 1(3); Chemicals Recommendation, 1990 (No. 177),
Para. 4; Labour Administration Convention, 1978 (No. 150), Art. 7(b).

8 For example, Rural Workers' Organisations Convention, 1975 (No. 141), Art. 2(1).

8 For example, the Indigenous and Tribal Peoples Convention, 1989 (No. 169) applies to tribal and indigenous “peoples”
(Art. 1) and the Violence and Harassment Convention, 2019 (No. 190) protects “workers and other persons in the world of
work, including employees as defined by national law and practice, as well as persons working irrespective of their
contractual status, persons in training, including interns and apprentices, workers whose employment has been
terminated, volunteers, jobseekers and job applicants, and individuals exercising the authority, duties or responsibilities
of an employer” (Art. 2(1)). Pursuant to the Social Security (Minimum Standards) Convention, 1952 (No. 102), protected
persons include variously the wives and children of employees or the economically active population, and residents (for
example, Arts 9, 15, 21, 27, 33, 41, 48, 55, 61, 63).


https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_INSTRUMENT_ID:312315:NO
https://www.ilo.org/dyn/normlex/en/f?p=1000:12100:0::NO:12100:P12100_INSTRUMENT_ID:3999810
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multiple parties, so that employed workers have the protection they are due”. * In addition, some
occupational safety and health instruments regulate the situation where “two or more employers
undertake activities simultaneously at one workplace”. °* Other international labour standards
refer to potential linkages between enterprises: Recommendation No. 189recommends measures
to promote cooperative linkages between SMEs and larger enterprises, 2 as well as linkages
between SMEs to encourage an exchange of experience and sharing of resources and risks;  and
the Occupational Health Services Convention, 1985 (No. 161) provides that services may be
organized “as a service common to a number of undertakings, as appropriate”. ** Additionally,
certain OSH Conventions have limited provisions regulating (for safety purposes) the distribution
or transfer between enterprises of equipment or substances. %

Other ILO instruments consider the role of third parties to the employment relationship.
The Private Employment Agencies Convention, 1997 (No. 181), and its accompanying
Recommendation No. 188, regulate the services of private employment agencies when
“employing workers with a view to making them available to a third party, who may be a natural
or legal person [...] which assigns their tasks and supervises the execution of these tasks”. % The
Home Work Recommendation, 1996 (No. 184) defines “employer” to mean “a person, natural or
legal, who, either directly or through an intermediary, whether or not intermediaries are provided
for in national legislation, gives out home work in pursuance of his or her business activity” * and
Convention No. 94 applies to “work carried out by subcontractors or assignees of contracts” %

In summary, the analysis shows that while international labour standards cover a range of
workplace relationships, including some aspects particularly relevant to supply chains, they are
largely focused on the relationship between the employer and worker.

(ii) Due diligence requirements in ILO normative measures

As discussed above, the ILO's international labour standards are rarely oriented directly at
the specific challenges raised by the multiple tiers of employers existing in many supply chains.
Due diligence - whereby companies and others engaging in commercial purchasing activities
assess the degree to which their practices and activities, through act or omission, positively or

% Recommendation No. 198, Para. 4(c).

" Working Environment (Air Pollution, Noise and Vibration) Convention, 1977 (No. 148), Art. 6(2). See also the Safety and
Health in Agriculture Convention, 2001 (No. 184), Art. 6(2): “two or more employers undertake activities, or whenever one
or more employers and one or more self-employed persons undertake activities”; Convention No. 155, Art.17: “Whenever
two or more undertakings engage in activities simultaneously at one workplace, they shall collaborate in applying the
requirements of this Convention.”

92 Recommendation No. 189, Para. 16(2). See further the Employment Policy Recommendation, 1964 (No. 122), in relation
to the creation of handicrafts and small-scale industries, recommends efforts to “establish a complementary relationship
between small-scale and large-scale industry and to develop new outlets for the products of industry” (Para. 26(b)).
Recommendation No. 169 equally recommends promotion of technological linkages between large-scale and small-scale
undertakings (Para. 29) and complementary relationships between small undertakings and other undertakings (Para. 31).

93 Recommendation No. 189, Para. 16(3).

% Convention No. 161, Art. 7(1). See also the Occupational Health Services Recommendation, 1985 (No. 171), Para. 34; the
Convention No. 167, Art. 8; and the Safety and Health in Construction Recommendation, 1988 (No. 175), Para. 5(1).

% Arts 2-4 of the Guarding of Machinery Convention, 1963 (No. 119), Art. 12 of Convention No. 155, Art. 9 of the Chemicals
Convention, 1990 (No. 170), and Paragraph 14 of the Radiation Protection Recommendation, 1960 (No. 114).

% Convention No. 181, Art. 1(1)(b).

97 Recommendation No. 184, Para. 1(c).

% Convention No. 94, Art.1(3). See also Convention No. 167, Art. 2(e)(ii): the employer means “as the context requires, the
principal contractor, the contractor or the subcontractor”; Recommendation No. 175, Para. 2(f)(ii); and the Safety and
Health in Mines Convention, 1995 (No. 176), Art. 1(2).


https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_INSTRUMENT_ID:312329:NO
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_INSTRUMENT_ID:312329:NO
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_INSTRUMENT_ID:312315:NO
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_INSTRUMENT_ID:312315:NO
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negatively impact on labour and human rights broadly - is pertinent both to domestic and cross-
border supply chains. The following section considers the extent to which ILO normative
instruments incorporate due diligence concepts and how the ILO's normative framework has
supported or guided governments in developing due diligence approaches for businesses
operating from or within their jurisdiction.

Due diligence - understood in its broadest sense to include identifying, preventing, and mitigating
risks - has emerged as one important procedural mechanism that allows for a broader consideration of
various challenges across a supply chain. This includes labour and human rights as well as other topics
such as environmental sustainability and governance. It is an approach which is already undertaken by
many businesses when analysing financial, legal, or other operational risks.* (For further information, see
section above on national and supranational approaches to supply chain transparency and human rights
due diligence).

The Protocol of 2014 to the Forced Labour Convention, 1930 is one of the few international
labour standards that explicitly raises due diligence measures as a state obligation. '® Article 2(e)
states that:

The measures to be taken [by States] for the prevention of forced or compulsory labour
shall include [...] supporting due diligence by both the public and private sectors to
prevent and respond to risks of forced or compulsory labour.

Within its supervision of the Protocol, the Committee of Experts has referred to Article 2(e)
to seek information from governments on due diligence initiatives concerning forced labour. For
example, a recent observation from the Committee in relation to the United Kingdom of Great
Britain and Northern Ireland asked the Government to continue to provide information on the
steps taken to support companies and public bodies to take measures to identify, prevent,
mitigate and account for how they address the risks of forced labour in their operations or in
products or services to which they may be directly linked. ™

Although the United Kingdom legislation includes reference to corporate due diligence on
forced labour in supply chains, ' the Committee has also asked countries without equivalent laws
to provide information. For example, a direct request has been made to the Government of
Norway wherein “the Committee requests the Government to indicate the measures to support
due diligence by the private sector to prevent and respond to risks of forced labour”. '@ Similar
requests have been made to the Governments of Panama ' and Spain.

Requests from the Committee have not been limited to industrialized nations. In a direct
request published in 2021 concerning Mali’s application of the Protocol, ' the Committee noted

% For more extensive definitions please see Tripartite Declaration of Principles concerning Multinational Enterprises and
Social Policy (2017), paragraph 10, ILO as well as Corporate human rights due diligence - identifying and leveraging
emerging practices, OHCHR.

190 Note that instruments such as the Night Work of Young Persons (Non-Industrial Occupations) Recommendation, 1946
(No. 80) address due diligence in the context of an employer being given an “opportunity to vindicate his good faith if he
exercised all due diligence to prevent the violation”. However this might be understood as being more closely linked to
tort liability or negligence concepts.

197 Observation of the CEACR concerning Convention No. 29 - United Kingdom (published 2021).
192 The Modern Slavery Act 2015.

193 Direct request of the CEACR concerning Convention No. 29 - Norway (published 2021).

1% Direct request of the CEACR concerning Convention No. 29 - Panama (published 2021).

19 Direct request of the CEACR concerning Convention No. 29 - Spain (published 2021).

1% Direct request of the CEACR concerning Convention No. 29 - Mali (published 2021).


https://www.ilo.org/wcmsp5/groups/public/---ed_emp/---emp_ent/---multi/documents/publication/wcms_094386.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_emp/---emp_ent/---multi/documents/publication/wcms_094386.pdf
https://www.ohchr.org/EN/Issues/Business/Pages/CorporateHRDueDiligence.aspx
https://www.ohchr.org/EN/Issues/Business/Pages/CorporateHRDueDiligence.aspx
https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID,P11110_COUNTRY_ID,P11110_COUNTRY_NAME,P11110_COMMENT_YEAR:4059792,102651,United%20Kingdom%20of%20Great%20Britain%20and%20Northern%20Ireland,2020
https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID,P11110_COUNTRY_ID,P11110_COUNTRY_NAME,P11110_COMMENT_YEAR:3997794,102785,Norway,2019
https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID,P11110_COUNTRY_ID,P11110_COUNTRY_NAME,P11110_COMMENT_YEAR:4046882,102792,Panama,2020
https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID,P11110_COUNTRY_ID,P11110_COUNTRY_NAME,P11110_COMMENT_YEAR:4054082,102847,Spain,2020
https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID,P11110_COUNTRY_ID,P11110_COUNTRY_NAME,P11110_COMMENT_YEAR:4041635,103081,Mali,2020
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the Government'’s reference to the project to combat child labour and forced labour in supply
chains in the cotton, textile and apparel sectors between 2018 and 2022, developed with ILO
support, and a project to support the development of the cotton sector in the “C-4" countries
(Benin, Burkina Faso, Chad and Mali). The Committee requested the Government to continue
providing information in this regard, particularly in relation to measures intended to provide
support for due diligence by enterprises in the public and private sectors in relation to awareness-
raising and the prevention of forced labour practices.

There are no similar requirements to support due diligence in the remaining core labour
standards included in the 1998 ILO Declaration on Fundamental Principles and Rights at Work.
This is unsurprising, given the relative novelty of the due diligence concept and the time at which
the core labour standards were adopted. The core labour standards are specifically referenced in
the UNGPs as among the core human rights standards to which its due diligence principles should

apply.

Recommendation No. 205 also specifically refers to due diligence. Member States should
adopt inclusive measures in order to promote full, productive, freely chosen employment and
decent work and income-generation opportunities through, inter alia, “creating incentives for
multinational enterprises to cooperate with national enterprises in order to create productive,
freely chosen employment and decent work and to undertake human rights due diligence with a
view to ensuring respect for human and labour rights, taking into account the Tripartite
Declaration of Principles concerning Multinational Enterprises and Social Policy.” 17

Other more recently adopted ILO non-binding principles and guidelines have incorporated
due diligence. Most notably, the MNE Declaration, like the UNGPs, addresses the role of the State,
elaborating that its key objectives should “be furthered by appropriate laws and policies,
measures and actions adopted by the governments, including in the fields of labour
administration and public labour inspection”. The Declaration also reflects the primacy of national
laws and sovereignty, explaining that “all the parties concerned by the MNE Declaration should
respect the sovereign rights of States, obey the national laws and regulations, give due
consideration to local practices and respect relevant international standards”. Its Annex 1 lists
international labour standards that are directly relevant to the Declaration.

The MNE Declaration is unique insofar as it directly deals with business responsibilities,
derived from ILO normative instruments and the UNGPs. It also clearly addresses corporate due
diligence responsibilities, including potential cross-border considerations. The Declaration does
not establish new substantive standards but rather focuses on procedural due diligence elements.
Althoughitis a voluntary “soft law” instrument, it remains an important mechanism for promoting
responsible supply chain practices of multinational companies operating in or sourcing from
developing countries.

The key expectation in the Declaration in relation to due diligence is that:

Enterprises, including multinational enterprises, should carry out due diligence to
identify, prevent, mitigate and account for how they address their actual and potential
adverse impacts that relate to internationally recognized human rights, understood, at
a minimum, as those expressed in the International Bill of Human Rights and the
principles concerning fundamental rights set out in the ILO Declaration on Fundamental
Principles and Rights at Work.

In order to gauge human rights risks, enterprises - including multinational enterprises
- should identify and assess any actual or potential adverse human rights impacts with

107 Recommendation No. 205, Para. 11(h).
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which they may be involved either through their own activities or as a result of their
business relationships. This process should involve meaningful consultation with
potentially affected groups and other relevant stakeholders including workers'’
organizations, as appropriate to the size of the enterprise and the nature and context of
the operation. For the purpose of achieving the aim of the MNE Declaration, this process
should take account of the central role of freedom of association and collective
bargaining as well as industrial relations and social dialogue as an ongoing process.

In its 2017 revision, the Declaration builds on the 2014 Protocol to the Forced Labour
Convention by stating that “[i]n order to suppress forced or compulsory labour, governments
should provide guidance and support to employers and enterprises to take effective measures to
identify, prevent, mitigate and account for how they address the risks of forced and compulsory
labour in their operations or in products, services or operations in which they may be directly
linked” "¢ and that “[m]ultinational as well as national enterprises should take immediate and
effective measures within their own competence to secure the prohibition and elimination of
forced or compulsory labour in their operations”. 1%

While emphasizing the importance and necessity of applying the MNE Declaration “in the
context of [...] global supply chains,” the MNE Declaration does not specify how it applies to third-
party suppliers, beyond a recognition that “multinational enterprises often operate through
relationships with other enterprises as part of their overall production process and, as such, can
contribute to further the aim of this Declaration.” " The Declaration also specifies that
“multinational and national enterprises, wherever the principles of the MNE Declaration are
relevant to both, should be subject to the same expectations in respect of their conduct in general
and their social practices in particular”.

The Declaration references business relationships between enterprises and how
multinational enterprises should use their leverage with business partners - especially in the
context of grievance mechanisms, " stating that “multinational enterprises should use their
leverage to encourage their business partners to provide effective means of enabling remediation
for abuses of internationally recognized human rights”. 2

The Declaration also states that:

Multinational as well as national enterprises should respect the right of the workers
whom they employ to have all their grievances processed in a manner consistent with
the following provision: any worker who, acting individually or jointly with other workers,
considers that he or she has grounds for a grievance should have the right to submit
such grievance without suffering any prejudice whatsoever as a result, and to have such
grievance examined pursuant to an appropriate procedure. This is particularly
important whenever the multinational enterprises operate in countries with weak
labour inspection systems and which do not abide by the principles of ILO Conventions
pertaining to freedom of association, to the right to organize and bargain collectively, to
discrimination, to child labour and to forced labour. '3

1% MNE Declaration, para. 24.
199 MNE Declaration, para. 25.
"0 MNE Declaration, para. 6.

11 Note that the Examination of Grievances Recommendation, 1967 (No. 130) is another key source of guidance for
enterprises on grievance.

"2 MNE Declaration, para. 65.
3 MNE Declaration, para. 66.



» WGDWS/2021 31

As discussed above, the Declaration’s normative weight is limited by its voluntary nature,
however, its coverage - incorporating a range of procedural and substantive standards in one
instrument - as well as its tripartite development and endorsement have made it a useful
overarching reference for governments, social partners and private sector actors, as well as for
non-normative activities. Operational tools (including the Company-Union Dialogue procedure
and Helpdesk for Business), country-level focal points, and follow-up mechanisms can support
dispute resolution as well as enterprise due diligence (for instance through provision of
information on context-specific labour risks and standards).

Beyond the MNE Declaration, there is recent ILO non-binding guidance that also addresses
due diligence, particularly in the shadow of the forced labour standards. The Alliance 8.7
publication Ending Child Labour, Forced Labour and Human Trafficking in Global Supply Chains (2019)
provides guidance on the development and operation of due diligence approaches in dealing with
the often hidden and difficult to reach issues of child labour, forced labour and trafficking: “There
is strong consensus that responsible business conduct, including due diligence through a
comprehensive approach, is appropriate for businesses to tackle child labour, forced labour and
human trafficking in their global supply chains. Much, however, remains to be done in terms of
translating this consensus into practice.” Other examples of non-normative guidance include the
General Principles and Operational Guidelines for Fair Recruitment and Definition of Recruitment Fees
and Related Costs (2019), which sets out a clear definition of due diligence and recommends the
adoption of a due diligence standard and process including by calling on governments to raise
awareness of both public and private sectors and workers on the “need for human rights due
diligence and good practices for recognizing, preventing and eliminating abusive and fraudulent
recruitment practices”; enterprises and public employment services to respect human rights
when recruiting workers, including through human rights due diligence assessments of
recruitment procedures, and should address adverse human rights impacts with which they are
involved; and labour recruiters should put in place policies and procedures, including due
diligence, to ensure that their recruitment activities are conducted in a manner that treats workers
with dignity and respect, free from harassment or any form of coercion or degrading or inhuman
treatment.

(iii) ILO normative measures with a multi-jurisdictional aspect

All enterprises must comply with national law regardless of who their customers are or
where they are located. Any complexity in apportioning responsibilities for labour rights between
enterprises in domestic supply chains is exacerbated in global supply chains. International labour
standards create obligations on Member States that are intended to be implemented in national
law and practice. It is not, therefore, obvious that international labour standards would be
consistently implemented and enforced throughout supply chains that stretch across
jurisdictions. Ratification of a Convention or Protocol by one country could not impose obligations
on another country that had not equally accepted those obligations, regardless of the existence
of global supply chains between the two jurisdictions.

Nevertheless, many international labour standards contain specific provisions relating to
international cooperation. "It is commonplace for standards to refer to the value of enhanced

4 The following Recommendations, for example, include entire parts on international cooperation: Recommendation
No. 205, Paras 42-48; Recommendation No. 189, Paras 19-20; Recommendation No. 169), Paras 36-38; Promotional
Framework for Occupational Safety and Health Recommendation, 2006 (No. 197), Para. 15; Human Resources
Development Recommendation, 2004 (No. 195), Para. 21; Recommendation No. 200, Paras 46-50.
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international cooperation or collaboration to support domestic implementation. "5 Instruments
may provide for the international exchange of knowledge, data and expertise, "¢ international
training opportunities, "7 or for the possibility of bilateral or multilateral international
agreements to support implementation of the instrument. '"® Recommendation No. 205 specifies
that countries should “reinforce international cooperation and solidarity so as to provide
predictable, sustainable and adequate humanitarian and development assistance to support the
least developed and developing countries.” '*°

Other instruments emphasize the need to balance international collaborations with
national measures. Early social security Conventions sometimes laid down a system of reciprocity
between ratifying States; '® the most recently adopted social security instrument, the Social
Protection Floors Recommendation, 2012 (No. 202), stresses that while social protection floors
should be financed by national resources, countries with insufficient economic and fiscal
capacities “may seek international cooperation and support that complement their own efforts.” 12’

A number of instruments recognize the global aspect to many of the issues dealt with by
standards, making increased international collaboration a necessary or sensible complement to
national measures. For example, the Employment Policy (Supplementary Provisions)
Recommendation, 1984 (No. 169) provides that in view of increasing interdependence within the
world economy, national level measures should be accompanied by strengthened international
cooperation to “ensure the success of the fight against unemployment.” '2 The Domestic Workers
Convention, 2011 (No. 189) requires countries to adopt all measures within its jurisdiction and” “in
collaboration with other Members” to provide adequate protection for and prevent abuses of
domestic workers recruited or placed in its territory by private employment agencies”. '2 Some
occupational safety and health instruments regulate the obligations of exporting Member States,
recognizing the global dimension to the issues addressed. '* The Employment Policy
Recommendation, 1964 (No. 122) provides for appropriate measures to encourage the inflow of
financial resources from other countries “without prejudicing the national sovereignty or the
economic independence of the recipient countries”; a rational use of resources would involve
coordination of investments and efforts with those of other countries, especially in the same
region. '

5 For example, Convention No. 181, Art. 8(1).

6 For example, Convention No. 148, Art. 8(3); Prevention of Major Industrial Accidents Recommendation, 1993 (No. 181),
Para. 2(1); Safety and Health in Mines Recommendation, 1995 (No. 183), Para. 5(a); Social Protection Floors
Recommendation, 2012 (No. 202), Para. 24(1).

"7 For example, Labour Administration Recommendation, 1978 (No. 158), Para. 24; Recommendation No. 195, Para. 5(f).

8 For example, Convention No. 181, Art. 8(2); Recommendation No. 169, Para. 44; Employment Relationship
Recommendation, 2006 (No. 198), Para. 7; Social Security (Minimum Standards) Convention, 1952 (No. 102), Art. 68;
Indigenous and Tribal Peoples Convention, 1989 (No. 169), Art. 32; Recommendation No. 200, Para. 46.

119 Recommendation No. 205, Para. 29.

120 For example, Equality of Treatment (Accident Compensation) Convention, 1925 (No. 19) and the Unemployment
Convention, 1919 (No. 2).

121 Social Protection Floors Recommendation, 2012 (No. 202), para. 12.
122 Recommendation No. 169, Para. 13.
123 Convention No. 189, Art. 15(1)(c).

124 For example, Convention No. 170, Art. 19 and Prevention of Major Industrial Accidents Convention, 1993 (No. 174),
Art. 22.

25 Recommendation No. 122, Para. 23.
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The Forced Labour Protocol and several Conventions addressing migration for employment "2
promote the coordination of measures between sending and receiving countries in relation to
labour migration. The Forced Labour (Supplementary Measures) Recommendation, 2014
(No. 203) provides for strengthened cooperation between and among Members to suppress
forced or compulsory labour. As activities contributing to forced labour may take place in a
country other than the country of employment, a multi-jurisdictional response is necessary.
Consequently, several countries have taken legislative measures based on the Protocol to address
pre-recruitment issues such as fee limits, provision of pre-travel information, contractual
requirements, and even guaranteed minimum wages for nationals of one state working in
another. 7

Recommendation No. 189 recognizes the benefits to sustainable small and medium-sized
enterprises in accessing international markets, ¢ and creating linkages between national and
international bodies and institutions, including organizations of employers and workers. '® The
MNE Declaration is referred to in a number of instruments, including a number of OSH standards
recommending that multinational enterprises (with more than one establishment) provide safety
measures or occupational health services to workers in all their establishments, without
discrimination and regardless of the place or country in which they are situated. '

Finally, some instruments recommend cross-border obligations. The Protocol of 2014 to the
Forced Labour Convention, 1930 (No. 29), for example, requires Members to “ensure that all
victims of forced or compulsory labour, irrespective of their presence or legal status in the
national territory, have access to appropriate and effective remedies”. '*' Measures under the
Recommendation No. 203 include that all victims of forced or compulsory labour that occurred in
one country can pursue remedies in that country, “irrespective of their presence or legal status in
the State,” under simplified procedural requirements. 2 The Worst Forms of Child Labour
Recommendation, 1999 (No. 190) recommends that measures aimed at the prohibition and
elimination of the worst forms of child labour might include “providing for the prosecution in their
own country of the Member’s nationals who commit offences under its national provisions for the
prohibition and immediate elimination of the worst forms of child labour even when these
offences are committed in another country”, '3

Convention No. 94 has been applied in a manner that looks across employers, as well as
beyond national jurisdiction. In 2008, in relation to the adoption by the Government of the
Netherlands of a sustainable procurement approach incorporating due diligence principles, the
CEACR considered extraterritorial application and, referring to its 2008 General Survey, recalled
that:

... while the Convention is silent on this point, the dominant focus at the time of adoption
was clearly work carried out within the borders of the State of the contracting entity.
This does not mean, however, that all contracts with a transnational dimension are
excluded from the coverage of the Convention; in the case of contracts involving the use

126 Conventions Nos 118, 143, 157 and 189.

127110, Bilateral Agreements and Memoranda of Understanding on Migration of Low Skilled Workers: A Review, 2015.
28 Recommendation No. 189, Paras 2(k) and 16.

12 Recommendation No. 189, Para. 19.

130 For example, Recommendation No. 171, preamble and Paras 12(2) and 24(3 Recommendation No 181, Para. 6; and
Safety and Health in Agriculture Recommendation, 2001 (No. 192), Para. 2.

31 Protocol No. 29, Art. 4(1).
32 Recommendation No. 203, Para. 12(e).

133 Recommendation No. 190, Para. 15(d).
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of foreign workers brought for the purpose of the contract, labour clauses would apply.
On the contrary, work done outside the contracting State is, in principle, not covered by
the provisions of the Convention. The Committee also noted that the issue of labour
standards applied in transnational supply chains finally comes down to the
understanding given by national authorities to the idea of subcontractors and that,
should a Member State desire to do so, contractual labour clause obligations could be
applied across borders. As regards the relationship between Convention No. 94 and the
1998 ILO Declaration on Fundamental Principles and Rights at Work, the Committee
suggested that the two sets of principles are complementary and stressed the
importance of Convention No. 94 as a possible mechanism for promoting core labour
standards. As indicated in paragraph 314 of the General Survey, at a time when the ILO
core labour standards and the 1998 ILO Declaration are gaining prominence in the field
of international human rights law and international trade law, Convention No. 94 offers
a unique opportunity and a normative platform with a view to building a comprehensive
standard for the promotion of decent labour conditions in public contracts. '3

In summary, while international labour standards regulate the world of work in individual
Member States, the instruments often include measures to ensure that countries can take full
advantage of international cooperation. The global nature of many themes impacting the world
of work at the national level, as well as the increasingly global linkages between businesses in
countries, is recognized by some instruments.

2.3.3. Enforcement and remedies in supply chains

Workplaces where the employment relationship is difficulty to identify, including in complex
supply chains, can present a challenge for labour inspectors in ensuring labour law compliance. '3
The CEACR recently examined, in particular, the difficulties faced by labour inspectorates in
enforcing the application of laws where work is outsourced to homeworkers or informal labour
contractors, which includes upstream tiers of some supply chains. '3

Enforcement, as a key mechanism to promote compliance, is mainstreamed in a broad
range of ILO instruments that aim to address decent work deficits identified in supply chains. The
majority of international labour Conventions or Protocols on working conditions and the
protection of workers (including up-to-date standards on OSH, working time and wages) ¥
contain provisions for the establishment of labour inspection, or particularly the appointment of
authorities who will be responsible for ensuring the supervision of the application of relevant
legislation. ' A number of ILO standards also emphasize the importance of access ' to adequate

134 Direct request of the CEACR concerning Convention No. 94 - Netherlands (published 2009).

135 ILO, Resolutions and Conclusions on labour administration and inspection, International Labour Conference,
100th Session, 2011 (para. 17), state: “Labour inspectors face the challenge of ensuring labour law compliance in
workplaces that are difficult to detect (e.g. in the agricultural and construction sectors), or where the employment
relationship is particular (home-based work, domestic work), or is difficult to identify (new forms of employment,
outsourcing and complex supply chains).”

136 1LO; Promoting Employment and Decent Work in a Changing Landscape (2020), para. 329.

137 Overview Document: Background Information Applicable to the Examination of Instruments concerning Labour
Inspection (Fourth meeting of the Standards Review Mechanism Tripartite Working Group, 2018).

38110, General Survey on Labour Inspection, ILC.95/I11(1B), 2006, para. 3.

139 Art. 4(2)(e) of Convention No. 190.


https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID,P11110_COUNTRY_ID,P11110_COUNTRY_NAME,P11110_COMMENT_YEAR:2300055,102768,Netherlands,2008
https://www.ilo.org/wcmsp5/groups/public/---ed_dialogue/---lab_admin/documents/meetingdocument/wcms_167749.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_736873.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---normes/documents/genericdocument/wcms_636094.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---normes/documents/genericdocument/wcms_636094.pdf
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remedies. ' Certain ILO standards also include measures for ensuring access to justice ' and
other appropriate and effective remedies, including appropriate compensation for damages.

In addition, the ILO standards that deal exclusively with labour inspection have been
recognized for their importance for the operation of the whole system of international labour
standards: Conventions Nos 81 and 129 have been specifically identified as governance
Conventions ' and their ratification and effective implementation promoted. These labour
inspection Conventions underline the provision of adequate penalties for violations of the
relevant legal provisions as an essential aspect for the credibility and effectiveness of a system of
inspection. ' This is most often implemented at the national level through laws and regulations
establishing sanctions of fines and terms of imprisonment, depending on the gravity of the
violation. *s More recently, Recommendation No. 203provided for penalties in addition to penal
sanctions, such as the confiscation of profits of forced or compulsory labour and of other assets
in accordance with national laws and regulations. ¢

Private compliance initiatives, of particular relevance to the discussion on supply chains, are
not dealt with extensively in ILO standards. Recent ILO standards have paid attention to the
potential of complementary mechanisms for ensuring compliance with national laws and
regulations ' as part of an overall comprehensive compliance strategy, including the use of
incentives. 8 Labour inspection standards specifically recognize the important role of effective
cooperation between the inspection services and other public or private institutions engaged in
similar activities. * With respect to supply chains, the ILO supervisory bodies have recognized the
role that private compliance initiatives may play in complementing the public enforcement of
safety and health standards, particularly in relation to the ability of lead firms to monitor supply
chain practices, emphasizing that such initiatives do not constitute a substitute for public labour
inspection. ™

The principal model of the ILO's international labour standards is based on ratifying states
implementing and enforcing instruments within their own territories, ' and most Conventions
contemplate protections or obligations that are implemented and enforced within a fixed

140 Art. 9(2) of Convention No. 177 and Article 14(3) of Convention No. 181.

41 Para. 12 of Recommendation No. 203 and Para. 11(s) of Recommendation No. 204.

42 para. 12 of Recommendation No. 203and Violence and Harassment Recommendation, 2019 (No. 206).
1432008 Declaration on Social Justice for a Fair Globalization.

144 Art. 18 of the Labour Inspection Convention, 1947 (No. 81) and Art. 24 of Convention No. 129.

145 1LO, General Survey on Labour Inspection, ILC.95/111(1B), 2006, para. 296. Certain Conventions make specific reference to
criminal proceedings and/or sanctions, including Convention No. 182; the Seafarers’ Identity Documents Convention
(Revised), 2003, as amended (No. 185); Protocol of 2014 to the Forced Labour Convention, 1930; and Recommendation
No. 206.

146 Recommendation No. 203, Para 13(b).

47 For example, with respect to OSH, the Convention No. 187 underlines the importance of “mechanisms for ensuring
compliance with national laws and regulations, including systems of inspection” (Art. 4(2)(c)).

48 For example: Recommendation No. 195; and Recommendation No. 204.

49 Art. 5(a) of Convention No. 81 and 12(1) of Convention No. 129.

50110, Working Together to Promote a Safe and Healthy Working Environment: General Survey on the Occupational Safety and
Health Instruments concerning the Promotional Framework, Construction, Mines and Agriculture, ILC.106III(1B), 2017,
para. 495. See also Final report: Meeting of Experts on Labour Inspection and the Role of Private Compliance Initiatives,
MEPC1/2013/7, 2016, 24; ILO, Conclusions concerning decent work in global supply chains, International Labour Conference,
105th Session, 2016, para. 10.

151 Or, by virtue of art. 35 of the ILO Constitution, those non-metropolitan territories for whose international relations such
states are responsible.
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https://www.ilo.org/dyn/normlex/en/f?p=1000:12100:0::NO:12100:P12100_INSTRUMENT_ID:312330
https://www.ilo.org/dyn/normlex/en/f?p=1000:12100:0::NO:12100:P12100_INSTRUMENT_ID:312330
https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_543647.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_543647.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_dialogue/---lab_admin/documents/meetingdocument/wcms_235948.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_497555.pdf
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jurisdiction where an employment relationship takes place or the work takes place. In that
context, cross-border supply chains could be expected to further complicate existing challenges
for ILO standards in addressing third-party workforces. While the ILC affirmed, in the context of
its 2011 general discussion on labour administration and inspection, “the urgent need to build,
foster and maintain sound labour administration and inspection systems” and to expand their
coverage to workers in “extended global supply chains”, 52 the multi-jurisdictional dimension of
global supply chains may generate certain challenges for efficient enforcement and sustained
compliance. State powers to regulate companies outside their national boundaries can be limited.
While states may, in some cases, resolve disputes or grant remedies in cases involving foreign
actors or conduct in foreign jurisdictions, these examples are relatively limited and primarily
governed by concepts of private international law.

Prevailing models of enforcement and remedy are often limited, with regulatory measures
enforced by authorities lacking sufficient capacity or resources to monitor most workplaces. The
scope of regulation is the national level, and is not focused on addressing questions of workplace
compliance in the context of cross-border sourcing of goods and services.

There are several ways in which extraterritorial factors can impact labour rights and
working conditions in supply chains. As the 2016 ILC Report on Decent Work in Global Supply Chains
notes, the host State will not have jurisdiction to hold a foreign firm accountable and the home
State may have a significant interest in promoting decent working conditions along global supply
chains and ensuring the good conduct of its corporate citizens abroad. '

The potential impact of the multi-jurisdictional dimension of global supply chains on
enforcement, including in low or weak governance environments, is not specifically addressed in
international labour standards. Nonetheless, although the vast majority of ILO normative
instruments necessarily focus on implementation in a single jurisdiction, there are some that do
incorporate approaches that have a multi-jurisdictional labour dimension as detailed in the
section above on multi-jurisdictional aspects. The Recommendation No. 190 and
Recommendation No. 203, for example, refer to mutual legal assistance in the context of
international cooperation; ** and Recommendation No. 203 specifically refers to strengthening
international cooperation between labour law enforcement institutions, in addition to criminal
law enforcement. "> With respect to the cross-border movement of goods, a small number of OSH
Conventions include obligations on importers related to compliance with machine and chemical
safety standards. 5

The MLC, 2006 is another example that addresses cross-jurisdictional questions. The
Convention is unique due to the specific nature of employment on ships wherein the workplace
itself moves between jurisdictions, which is different to the flow of goods through supply chains.
There is added complexity due to the “flagging” of ships wherein ships can fly a country's flag,
other than the country of ownership, with possible consequences for the laws regulating working
conditions. Several devices within the MLC are used to deal with these challenges, including
certification by flagging nations of labour conditions; inspection of ships when in port by
whichever state controls the port; and declarations of compliance with labour standards by
shipowners. Most of the principles that underpin the Convention are derived from a combination

152110, Resolution and Conclusions concerning labour administration and labour inspection (2011).
153110, Decent work in Global Supply Chains, ILC.105/1V, 2016, para. 121.

54 Recommendation No. 190, Para. 16(b) and Recommendation No. 203, Para. 14.

155 Recommendation No. 203, Para. 14(a).

156 Convention No. 155; Convention, No. 184; Convention No. 170 and Recommendation No. 177.
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of ILO normative standards and existing maritime rules. However, the certificate, inspection,
declaration, and enforcement mechanisms are novel.

In summary, existing ILO instruments address the challenges of effective enforcement in
national contexts, and certain instruments contemplate cross-border implementation and
remedy.

2.3.4. Supervisory mechanisms and decent work in supply chains

The ILO supervisory bodies have considered the issue of supply chains in their supervision
of the international labour standards, in which some of the themes and questions addressed
above have been raised.

The focus of the CEACR's supervision is the national level. ' Given the relevance of ILO
standards to many key decent work deficits in supply chains, it is not unexpected that, when
reporting on efforts to apply ratified standards, Governments have provided information on
implementing initiatives focused on supply chains, particularly in reports on Conventions on child
labour, ™ forced labour, ** employment policy, ' home workers, '¢' collective bargaining, '
safety and health, "% social policy, ' and discrimination. 'S While sometimes requesting further
information, the CEACR has not often included detailed recommendations to governments of
action to be taken in relation to supply chains.

Moreover, the CEACR has had the opportunity to examine the issue of supply chains in a
2020 general observation on the application of the Employment Policy Convention, 1964 (No. 122).
In the context of the COVID-19 pandemic, the Committee noted that certain key economic sectors
had been devastated, such as tourism, aviation and others, including global supply chains, or had
been severely disrupted, “in many cases leaving workers at the end of the chain with few options
but to seek alternative employment as and where they can”. '

57 As described in the mandate of the CEACR, published in the Committee’s General Report, the CEACR's non-binding
recommendations are intended to guide the action of national authorities: ILO, Report of the Committee of Experts on the
Application of Conventions and Recommendations, ILC.109/1II(A), 2020, para. 36.

138 For example: Observation of the CEACR concerning Convention No. 182 - Democratic Republic of the Congo (published
2018); Direct request of the CEACR concerning Convention No. 182 - Kyrgyzstan (published 2021); Observation of the
CEACR concerning Convention No. 182 - Malawi; Direct request of the CEACR concerning Convention No. 182 - Mexico;
Observation of the CEACR concerning Convention No. 182 - Turkey (published 2018); Observation of the CEACR concerning
Convention No. 138 - Mali (published 2019); Observation of the CEACR concerning Convention No. 138 - Mauritania
(published 2021); Direct request of the CEACR concerning Convention No. 138 - Philippines (published 2008).

%9 For example: Observation of the CEACR concerning Convention No. 29 - Brazil (published 2016); Direct request of the
CEACR concerning Convention No. 29 - Portugal (published 2021); Direct request of the CEACR concerning Convention
No. 29 - Mali (published 2021).

160 For example: Observation of the CEACR concerning Convention No. 122 - Thailand (published 2021); Direct request of
the CEACR concerning Convention No. 122 - Viet Nam (published 2021); Direct request of the CEACR concerning
Convention No. 122 - Zambia (published 2016).

1 For example: Observation of the CEACR concerning Convention No. 177 - Bulgaria (published 2019).
162 For example: Observation of the CEACR concerning Convention No. 98 - Philippines (published 2013).

163 For example: Observation of the CEACR concerning Convention No. 127 - Peru (published 2015); Observation of the
CEACR concerning Convention No. 187 - United Kingdom of Great Britain and Northern Ireland (published 2011).

164 For example: Direct request of the CEACR concerning Convention No. 117 - Guatemala (published 2014); Direct request
of the CEACR concerning Convention No. 117 - Senegal (published 2021).

15 For example: Observation of the CEACR concerning Convention No. 100 - Honduras (published 2021).

166 General Observation (CEACR) - adopted 2020, published 109th ILC Session (2021) on the Employment Policy
Convention, 1964 (No. 122).
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The CEACR has also considered the question of supply chains through its examination of
unratified Conventions and Recommendations in its annual General Survey. In the most recent
General Survey, '*” adopted at the CEACR's sessions in 2019 and 2020, the Committee examined
supply chains through the lens of ILO standards on home workers and the informal economy.
With respect to the implementation of the Home Work Convention, 1996 (No. 177) and the Home
Work Recommendation, 1996 (No. 184), the Committee noted that home work is “an important
element in both domestic and global supply chains, and is prevalent at the lowest levels of
subcontracting chains” and due to disruptions related to the pandemic in 2020 “homeworkers,
who are often on the lower tiers of supply chains, have been particularly badly affected as their
orders and supplies have been interrupted, with a consequent loss of income”. '® On the
application of the Transition from the Informal to the Formal Economy Recommendation, 2015
(No. 204), the CEACR noted that “[s]upply chains create opportunities for formal employment
relationships that are compliant with international labour standards”. '® It concluded that
“multiple-party employment arrangements, especially in local and global supply chains, also have
a clear impact on the development of informality. By seeking more work at lower prices in a
shorter time, successive layers of subcontracting places excessive pressure on some tiers of
supply chains. This pressure, combined with excessive competition between countries and
enterprises to obtain the contracts, is also an element at the origins of informality.”

The CEACR concluded that further research was needed “on the influence of global supply
chains on the formalization or informalization of national economies, as well as on the
interlinkages between the increase in work arrangements other than the standard employment
relationship and global supply chains”. 7 The Committee called “on governments and the social
partners to strengthen dialogue across borders with a view to ensuring the adequate
enforcement of national legislation in a context of full respect for the fundamental principles and
rights at work of all workers at all levels of the supply chain”. """ In addition, the CEACR indicated
that in the context of an ever-growing and increasingly integrated market, governments should
adopt coordinated measures to foster decent work within supply chains at both national and
global level. In this respect, Governments should encourage multinational enterprises to respect
fundamental principles and rights at work; multinational enterprises play a fundamental role in
the development of global supply chains and have a corresponding responsibility to exercise due
diligence to identify, prevent, mitigate and redress rights violations. 7

The CEACR has further considered the impact of supply chains on the implementation of
Conventions in its general surveys on working time instruments ', OSH instruments "7 and right
of association and rural workers' organizations instruments. 75

Members of the tripartite Committee on the Application of Standards (CAS) have also
referenced global supply chains in their interventions in Committee discussions of individual

67 1LO, Promoting Employment and Decent Work in a Changing Landscape (2020) and its addendum (2021).

%8 11O, Promoting Employment and Decent Work (2020), para. 482, and its addendum (2021), para. 179.

189 1LO, Promoting Employment and Decent Work (2020), paras 329 and 473.

70110, Promoting Employment and Decent Work (2020), para. 990.

71 1LO, Promoting Employment and Decent Work (2020) para. 990.

72110, Promoting Employment and Decent Work (2020) para. 1067(f).

73 1L0O, Ensuring Decent Working Time for the Future: General Survey concerning Working-Time Instruments, ILC.107/111(B), 2018,
para. 845.

74110, Working Together to Promote a Safe and Healthy Working Environment, ILC.106/11I(1B), 2017, para. 495.

75'1LO, Giving a Voice to Rural Workers: General Survey concerning the Right of Association and Rural Workers’ Organizations
Instruments, ILC.104/111(1B)2015, paras 46, 47 and 282.
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cases. 7 The CAS has not, however, adopted any conclusions on the application of ratified
Conventions by individual countries which specifically reference global supply chains. The
Committee has, however, adopted consensual outcomes in its consideration of General Surveys, which
include the topic of supply chains. In particular, in 2015, the CAS noted that the right of association of
agricultural workers was linked with issues currently being tackled by the ILO, including decent
work in global supply chains, and that global supply chains had accentuated the challenges related
to the lack of clarity in labour relationships. 7 In 2017, the CAS emphasized the need to promote OSH
in global supply chains. 7

The analyses of the supervisory mechanisms in relation to supply chains are an important
point of reference for ILO non-normative work.

» 3. ILO non-normative measures in relation
to supply chains

The Office assists Member States to realize “normative” outcomes described in international
labour standards: Conventions, Recommendations or Protocols. Compliance with (ratified)
standards is achieved through measures including regulatory reform, effective enforcement,
sustained enterprise compliance and mature social dialogue based on freedom of association and
collective bargaining rights. Office assistance to constituents may include providing information,
building capacity and raising awareness, developing an evidence base or facilitating dialogue. In
principle, all action by the Office is guided by international labour standards or directed toward
their promotion.

In practice, there is significant overlap between normative and non-normative measures.
For instance, the ILO Helpdesk for Business - which, as an operational tool of the MNE Declaration
established by the Governing Body, is ostensibly “normative” - provides practical assistance to
enterprises to understand international labour standards and apply principles of these standards
in their business operations and supply chains. ' Similarly, policy dialogue that results in legal
reform, new labour market institutions or integration of decent work in binding strategies may
be seen to have a hybrid normative/non-normative character.

Thus, the discussion of “non-normative” measures here is not intended to imply a strict
distinction as, in fact, there is significant synergy and complementarity between normative and
non-normative measures.

176 For example: Individual Case (CAS) - Discussion: 2019, 108th ILC Session (2019), Freedom of Association and Protection
of the Right to Organise Convention, 1948 (No. 87) - Philippines; Individual Case (CAS) - Discussion: 2017, 106th ILC Session
(2017), Worst Forms of Child Labour Convention, 1999 (No. 182) - Afghanistan; Individual Case (CAS) - Discussion: 2017,
106th ILC Session (2017) Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87) -
Bangladesh; Individual Case (CAS) - Discussion: 2017, 106th ILC Session (2017) Worst Forms of Child Labour Convention,
1999 (No. 182) - Democratic Republic of the Congo; and Individual Case (CAS) - Discussion: 2016, 105th ILC Session (2016),
Abolition of Forced Labour Convention, 1957 (No. 105) - Turkmenistan.

771L0, Conference Committee on the Application of Standards - Extracts from the Record of Proceedings. ILC,104th
Session, (2015), para. 113 (sub-paras 3 and 10).

78 1.0, Conference Committee on the Application of Standards - Extracts from the Record of Proceedings. ILC,106th
Session, (2017), para. 138 (sub-para. 5).

79 The Helpdesk responds to questions from any enterprise, but the large majority of the users are MNEs wishing to
align their policies and practices with principles of international labour standards and the MNE Declaration because of
their global operations, spanning different legal territories with potentially different legislation.
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As approved by the Governing Body in 2017, " ILO non-normative interventions have
prioritized actions in “sectoral [global supply chains] ... in countries where evidence suggests
significant decent work deficits in the sector”. ® As a result, and stemming also from previous
trends, ILO supply chain interventions are generally targeted in less-developed countries, rather
than supply chains within or between countries with strong governance. Nonetheless, it should
be noted that supply chain dynamics can also contribute to decent work deficits in countries in
which governance is considered strong, i.e. influence working conditions in domestic supply
chains. However, even though these deficits may be substantial, they do not tend to be found at
a systemic level in other parts of the economy.

In assessing potential gaps in current non-normative measures pursued by the ILO, the
review posed the following central questions:

1. Towhat extent do ILO non-normative interventions address the full range of drivers of decent
work outcomes in supply chains?

2. To what extent do ILO non-normative interventions address the greatest deficits in and
strengthen the capacity of Member States to pursue decent and productive work in supply
chains, including through sectoral approaches?

3. Arethere gaps in ILO use of supply chains as a strategic entry point to promote decent work
with respect to specific decent work deficits and/or with respect to specific actors?

Essentially, ILO non-normative supply chain interventions are mostly rooted in a specific
conception of supply chains that takes advantage of the economic weight or high profile of a given
industry - due to its role in a local economy, for example - and the perceived leverage and
sensitivities of key stakeholders within it, usually foreign-based MNEs, to incentivize
improvements in working conditions. For the ILO, supply chains are a flexible “entry point,” and it
treats them both as a domain and a tool.

A substantial portion (though certainly not all) of the ILO’s supply chain engagement has
involved supply chains associated with large MNEs headquartered in the global North (and
generally concentrated in the apparel, electronics, and fast-moving consumer goods and other
industries) with direct supply chain partners in the global South. Some ILO programmes, for
example in the cotton sector, use a supply chain angle to address specific decent work deficits
and associated governance gaps further upstream, and where differentiating between “domestic”
and “global” chains may be secondary. &

3.1. National and sectoral-level drivers

The drivers of decent work deficits in supply chains, as noted above, reflect multiple
dimensions, depending primarily on the national governance context, including: the social,
environmental, economic, legal and labour market situation in the area or country in question,
and variables including the characteristics of the sector; general and individual enterprise
compliance; and supply chain structure and dynamics, specifically where these serve to
exacerbate existing governance deficits.

Many of the fundamental, contextual drivers of decent work deficits in supply chains derive
from systemic governance issues on which the ILO has traditionally offered support to

180 GB.329/INS/3/2.
181 See, inter alia, ILO, Revised ILO Programme of Action on Decent Work in Global Supply Chains, Annex 1.

82110, Project ACCEL Africa: Accelerate action for the elimination of child labour in Africa.
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constituents at the country level, which along with sectoral activities constitute much of the ILO’s
programmatic work. In other words, many ILO interventions at national and enterprise level, from
guidance on the application of international labour standards to sustainable enterprise
development, take place within supply chains, but as part of ILO’s core means of action, rather
than specific supply chains interventions. An assessment of the gaps in ILO’s response to national
decent work deficits would in many ways differ little from an analysis of “standard” ILO measures
to promote its normative mandate, for example through Decent Work Country Programmes
(DWCPs). DWCPs as well as other major ILO interventions and strategies at national, regional, and
global/thematic level, are subject to regular review by the Governing Body, including through
High-level evaluations. '

This does not overlook the significant role in policy development and creation of an enabling
environment for sustainable enterprise that the ILO can play through all levels of supply chains,
through DWCPs and UN country frameworks. It is always important for the ILO to engage - upon
request from Member States - with broader domestic policy development, including with a strong
link to employment policies (particularly in light of the re-emergence of industrial policy as central
element in many national responses to COVID-19). "¢

As noted earlier, supply chains can be seen as a “domain” or tool for the ILO’s work rather
than a discrete category of activity. In support of its mandate to strengthen national institutional
capacities in Member States with significant governance gaps, locating national- and sectoral-
level interventions in the context of supply chains potentially heightens their relevance. '® In such
situations, in view of its convening power and normative mandate, ILO can promote policy
responses that advance progress on the complex, contextual drivers through which supply chains
- including intermediate, i.e., “domestic” supply chains - can be used to promote decent work.

3.1.1.  Supply chain drivers

Unlike ILO normative measures, in practice, ILO non-normative measures are able to
engage with supply chain actors who are not necessarily part of a direct employment relationship
- i.e., with MNEs in various supply chains.

Depending on the local governance context and the capacity of individual employers, the
same commercial practices may have different impacts at the workplace level. Recognizing this,
some enterprises and governments are engaged in activities to understand and mitigate the
potential consequences of business practices on both social and environmental outcomes. ' In
some cases, engagement with supply chains and supply chain actors enables ILO to support the
commitments and responsibilities taken by buyers.

18110, Annual evaluation report 2020-21.

'8 Hence also the importance of partnerships with other international organizations, such as the OECD, UNCTAD, UNIDO
- this is particularly relevant in the joint EU-ILO-OECD project on Responsible Supply Chains in Asia where the OECD
opened the door to other ministries than the traditional ILO counterparts, and the EU to Trade Ministries. Moreover, the
ILO’s partnership with UNCTAD and WAIPA has opened doors to ministries dealing with FDI.

'8 This may serve to enhance their effectiveness. The 2019 Synthesis Review notes that “the policy outcomes of other ILO
development cooperation activities and projects might be enhanced by exploiting potential linkages with GSCs and
building these into project design”, which could suggest a supply chain perspective could be further integrated and
mainstreamed in Country Diagnostics and DWCPs. Finally, though this study was concerned with global supply chains, in
principle the concept would hold for domestic and intra-regional supply chains, if and where the upstream stakeholders’
interest and leverage were similar.

18 See for example the Decent Work Toolkit for Sustainable Procurement developed by the Decent Work in Global Supply

Chains Action Platform, which consists of participating companies of the UN Global Compact and UN partners, ILO and
UNICEF.
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In fact, many ILO supply chain activities are centred on a specific dynamic: a cross-border
supply chain in which actors are willing to contribute to decent work in supply chains and where
there is national political commitment to work with the ILO to address governance deficits. In this
dynamic, the drivers targeted by the ILO range from utilising the incentives that external
enterprises (and regulators) can establish to foster compliance and sustainability where public
enforcement is weak, to encouraging change in the actions of demand-side enterprises -
including purchasing practices.

Other ILO development cooperation activities make use of supply chains - through
engagement with large enterprises and MNEs - to attract participants. For instance, the SCORE
programme has allied with firms at the consumer-facing end of a supply chain, finding this an
effective means of recruiting businesses to the programme. '

Likewise, the Vision Zero Fund takes engagement with the private sector as crucial in its
efforts to improve safety and health. This includes engaging with global buyers or MNEs in
support of the Fund'’s ultimate objective of eliminating severe and fatal accidents and diseases in
global supply chains. ® Notably, the Vision Zero Fund's comprehensive framework explicitly seeks
to make an impact beyond its targeted supply chains: country-level supply chains are an entry
point to promote change at the (national) institutional and policy levels, which have a domino
effect on the economy as a whole.

Such approaches have brought successes. As a 2019 synthesis review of ILO interventions
in global supply chains noted, “the main factors found to influence the results of projects targeting
both deficits and opportunities in [global supply chains] included: the active involvement of brands,
international buyers and multinational enterprises in project implementation”, Similarly, the 2019
Independent Evaluation of ILO’s Public-Private Partnerships suggested that “with respect to global
supply chains, the ‘clout’ brought to bear by individual or multiple large buyers that serve as private
sector partners can be brought to bear more frequently and systematically to achieve ILO’s objectives
throughout supply chains”.

In garment and footwear supply chains, Better Work's basic model - engagement with
tripartite constituents as well as global brands, retailers and manufacturers - allows the
programme to deal with multiple linked root cause drivers of decent work deficits, for example
dynamics and pressures in the supply chain in a weak governance context. Notably in the garment
sector, new networks are emerging to give voice to supplier enterprises alongside buyers. '®

187 See: High-level evaluation of ILO's strategy and action for promoting sustainable enterprises 2014-19, 57. In Turkey,
for example, the ILO allied with some success with H&M to encourage participation by their suppliers; and Inditex paid for
four of their supply chain firms to participate. A mid-term review of SCORE Global noted that one of two specific outcomes
sought in Phase III was to encourage lead buyers to support SCORE through promoting to businesses in their supply
chain. It further noted that while ILO had been successful to some extent in identifying and engaging lead buyers, the
performance here was “much lower than anticipated”, 15.

18 At country level, the Fund has engaged with local suppliers and representatives of global buyers since its inception.
This has resulted in increased capacity of local business owners to improve OSH conditions at their workplace; promotion
of social dialogue between tripartite constituents and private sector actors on OSH in GSCs within the framework of
collective action; better access to private sector data, knowledge, expertise and/or experience in support of the project's
objectives; and enhanced impact and reach of the Fund's various awareness-raising campaigns, to name a few. At global
level, the Fund mobilized resources for its work through a public-private partnership (PPP) with Siemens, and is actively
engaged in efforts to expand the list of private sector donors and partners. In addition, the Fund is placing increasing
emphasis on engagement with industry associations or multi-stakeholder initiatives with broad private sector
membership.

'8 In the garment sector, four major industry associations, the Indonesian Textile Association (API), the Turkish Clothing
Manufacturers Association (TCMA), the Istanbul Ready-Made Garments Exporters’' Association (IHKIB) and the Moroccan
Association of Textile & Clothing Industries (AMITH) have joined the STAR Network, a new initiative by Asian manufacturer
associations to drive better purchasing practices in the textile and garment industry. This marks a joint global effort led


http://asiatex.org/en/index.html
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These issues are increasingly of interest to other stakeholders in responsible business conduct,
such as the OECD, whose Garment Guidance incorporates the expectation that companies
address their purchasing practices as part of their due diligence. Buyer engagement also allows
Better Work to strengthen compliance behaviour at the supplier enterprise level by using
incentives and commitments from buyers, including to support suppliers in remediation
processes and, more recently, enhanced collaboration with Ministries of Labour. '

The ILO is strongly positioned to act on challenges on both the supply and the demand sides
of the labour market, however, there is scope for the ILO to further harness the efforts and
responsibilities of enterprises of all sizes and types, state-owned enterprises, and other actors.
Beyond Better Work, there are few examples ' of ILO direct engagement with supply chain
dynamics - including business relationships, as factors affecting decent work outcomes in supply
chains.

There remains, in the literature and practical application of the ILO and other institutions,
a gap in the understanding of how, and under what circumstances, competitive pressures in a
supply chain can influence decent work outcomes directly and indirectly, and how and to what
extent different actors’ leverage can best be put to use (e.g., within “domestic or global” supply
chain tiers). This would help prioritize and introduce systemic application of those interventions
that can most effectively complement other ILO efforts to drive sustainable improvements in
working conditions and compliance, as well as those of constituents and stakeholders. '

3.1.2. Enterprise-level drivers of decent work outcomes

It is notable that activities to support and enable enterprise compliance- for instance,
through the development of HR management systems and industrial relations arrangements -
are fewer than those focusing on national level enforcement, with the strongest examples of
efforts to support enterprise compliance being ILO supply chain-focused programmes Better
Work, SCORE and Vision Zero Fund.

Workforce and managerial skills are both important drivers of productivity growth at the
enterprise level. Firm-level productivity is also a crucial factor in enabling enterprises to create
and sustain decent, productive jobs and to harness the benefits of supply chain integration. As
noted in a recent report on decent work and productivity, “the wider the productivity gap between
micro, small and medium-sized enterprises and large companies, the greater the wage differentials and
income inequalities at national level, and the less the opportunity to participate in supply chains”.

Evidence from nearly 6,000 enterprises in 16 countries shows a strong positive correlation
between management practices and enterprise performance, suggesting that the better the
quality of management, the greater the total factor productivity. This suggests a strong synergy
- already identified by Better Work, SCORE and Vision Zero Fund - between enterprise
management of labour compliance and efficient management of production and operations %
(and the need to ensure these approaches respond to real needs, to facilitate appropriation by

by supplier-manufacturers to establish a common position on payment and delivery conditions in the industry. Further, in
June 2021 a group of multi-stakeholder initiatives drafted a Common Framework for Responsible Purchasing Practices in
the garments and textile sector.

190 See Our Partners: Brands and Retailers, Better Work.

91110, ILO Approach to Strategic Compliance Planning approach for Labour Inspectorates seeks to incorporate assessment
of mismatched powers, including in the context of supply chains, 2017.

192 As an example, see ILO, Advancing decent work in Vietnam: strengthening dialogue along the electronics supply chains.

193 Note: Better Work has the most extensive firm-level evidence base, given the nature of the programme.


https://www.imvoconvenanten.nl/-/media/imvo/files/kleding/nieuws/2021-building-resilience-textile-supply-chains.pdf?la=en&hash=0621E7D28E238FA466A8B871BDF9F0FF
https://betterwork.org/our-partners/brands-retailers/
https://www.ilo.org/wcmsp5/groups/public/---ed_dialogue/---lab_admin/documents/publication/wcms_606471.pdf
https://www.ilo.org/empent/units/multinational-enterprises/WCMS_626441/lang--en/index.htm.
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employers and their organizations). " This complements the ILO's Strategic Compliance
approach to labour inspection, which targets highest risk and seeks to enable sustained
compliance.

3.1.3. Foregrounding social dialogue in supply chains

Social dialogue at all levels is crucial to promote effective and sound industrial relations and
therefore social justice in the world of work. The ILO is the clearest global voice in advocating that
constructive and effective social dialogue at the workplace, and positive industrial relations at the
national and sectoral levels, can make a significant contribution in efforts to achieve workplace
compliance in supply chains.

At the enterprise level, the presence of workers’ organizations and the respect for the right
to freedom of association and the effective recognition of the right to collective bargaining are
critical in amplifying the impact of compliance efforts: Better Work notes that workplace
unionization and collective bargaining are associated with lower non-compliance related to
salaries and benefits, contracts, and occupational safety, health, and welfare standards. '
Additionally, the 2019 synthesis review, observing that “workers’ and employers’ organizations
also play vital roles in effectively supporting compliance with national legislation and international
labour standards through social dialogue and sound industrial relations,” highlighted that
industrial relations systems “can be underestimated as means of addressing decent work deficits
in [global supply chains]". '

e At the sectoral level, social dialogue can help tailor regulations to sector-specific needs. In
addition to enterprise-level bargaining, expanding the level of bargaining above the enterprise
(at industry or branch level) can reduce workplace conflict, thereby enhancing management-
worker cooperation and encouraging a focus on improving work organization and productivity.

e Atthe national level, collaboration between social partners is a key prerequisite for establishing
policy frameworks and activities to promote decent work. Laws and regulations adopted with
tripartite consensus are more likely to be implemented at the workplace level. Economic and
Social Councils (and similar institutions) can play a key role in promoting workplace compliance,
including in global supply chains. 7 Furthermore, as noted above, there is a key role for social
dialogue in applying and monitoring trade-related instruments, ' as well as ensuring access
to justice and non-judicial grievance mechanisms.

194 See also sector-specific projects targeting productivity as an enabler of decent work in supplier enterprises, for
example, the Decent Work in the Garment Sector Supply Chains in Asia’s Framework For Enhancing Factory-Level
Productivity.

9 A recent High-Level Evaluation of ILO’s Strategy and Action For Promoting Sustainable Enterprises noted “the potential
that SCORE, in dealing with non-unionized SMEs, might be “sending the wrong signals” or even inadvertently undermining
standards and workers’ rights. This a difficult issue for the ILO to navigate. While promotion of social dialogue is at the heart of
the SCORE approach, the low union coverage of the SME sector means that the programme is often engaging with workers, but
not with unions. Workers’ representatives interviewed in the evaluation were especially uneasy about this. As one said, there is a
danger in focusing too much on “delivering on the project document, but not adhering to the ILO mandate” in the process. On
the other hand, there is potential for programmes such as SCORE to improve social dialogue and industrial relations in enterprises
that would otherwise remain in the shadows.”

196 11O, ILO Decent Work Interventions in Global Supply Chains: A Synthesis Review on Lessons Learned; What Works and Why,
2010-20179, 2019

97 1LO, Multinational Enterprises and Inclusive Development: Harnessing National Social Dialogue Institutions to Address the
Governance Gap, 2017.

198 | abour-related clauses in some bilateral and multilateral trade agreements envisage consultations with national
employers’ and workers' organizations on the implementation of their labour provisions. They also allow any concerned


https://www.ilo.org/wcmsp5/groups/public/---asia/---ro-bangkok/documents/publication/wcms_732907.pdf
https://www.ilo.org/wcmsp5/groups/public/---asia/---ro-bangkok/documents/publication/wcms_732907.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_mas/---eval/documents/publication/wcms_722176.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_mas/---eval/documents/publication/wcms_722176.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_dialogue/---dialogue/documents/publication/wcms_552334.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_dialogue/---dialogue/documents/publication/wcms_552334.pdf
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e The 2016 ILC Conclusions concerning decent work in global supply chains call on the Office to
“IpJromote effective national and cross-border social dialogue, thereby respecting the autonomy of
the social partners”. Particularly relevant to the cross-border context, the Conclusions add that
“Iw]hen social partners decide to negotiate international framework agreements, the ILO could
support and facilitate the process, on joint request, and assist in the follow-up process, including
monitoring, mediation and dispute settlement where appropriate”. The 2018 ILC Conclusions
concerning the second recurrent discussion on social dialogue and tripartism also call on the
Office to enhance the capacity of constituents and social dialogue institutions to “play a stronger
role in an international context, in particular through cross-border social dialogue based on
knowledge and research provided by the ILO".

e The 2019 Meeting of Experts on Cross-border Social Dialogue " confirmed that “Cross-border
social dialogue (CBSD) is an essential aspect of ILO governance and fundamental for carrying out its
mandate,” further recognizing that “spaces for cross-border social dialogue have multiplied in
response to deepening globalization, regional integration and digitization. It has created
opportunities for promoting international labour standards (ILS) in particular FPRW; establishing a
level playing field; coordinating social policies in more interconnected economies; and addressing
decent work deficits.”

The guidelines contained in the MNE Declaration can speak to all of the above levels. It
clarifies that the “meaningful consultation” with potentially affected stakeholders that should be
part of any due diligence process, should take account of the central role of freedom of
association and collective bargaining as well as industrial relations and social dialogue in the
ongoing processes to achieve the Declaration’s aims. 2 The Declaration contains a specific section
on industrial relations with recommendations addressed to governments, social partners and
(multinational and national) enterprises in the areas of freedom of association, collective
bargaining, consultation, access to remedy and examination of grievances, and settlement of
industrial disputes. The Declaration also paves the way for cross-border dialogue by encouraging
the host and home country governments of MNEs to engage in consultations to promote good
social practice by MNEs operating in their territories, or their MNEs operating abroad, and to be
prepared to have consultations with each other. It also provides for a company-union dialogue
procedure involving MNEs and representatives of the workers affected. 2" All ILO member States
are also encouraged to appoint on a tripartite basis national focal points for the promotion of the
MNE Declaration taking guidance from Convention No. 144. Among the activities that these
national focal points may wish to consider, feature the organization of tripartite-plus dialogue
platforms for the tripartite constituents and multinational enterprises to discuss opportunities
and identify challenges presented by operations of multinational enterprises in the national

entity, including workers’ and employers’ organizations, to submit concerns about the failure of the parties to the
agreements to honour their labour commitments. However, the operationalization of social dialogue provisions has room
for improvement. A lack of capacity of institutions and social partners in certain countries, limited transparency and the
allocation of insufficient resources to facilitate cross-border dialogue are among the possible constraints (see Cross-border
Social Dialogue, 2019.

9 ILO, Tripartite Meeting of Experts on Cross-border Social Dialogue.
20070, Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy (2017), para.10.

201 1LO, Company-Union Dialogue. The procedure has recently gained additional visibility outside the ILO. See for example
Finland’'s Agenda For Action On Business And Human Rights.


https://www.ilo.org/wcmsp5/groups/public/---ed_dialogue/---dialogue/documents/meetingdocument/wcms_663780.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_dialogue/---dialogue/documents/meetingdocument/wcms_663780.pdf
https://www.ilo.org/global/about-the-ilo/how-the-ilo-works/departments-and-offices/governance/dialogue/WCMS_651368/lang--en/index.htm
https://www.ilo.org/global/about-the-ilo/how-the-ilo-works/departments-and-offices/governance/dialogue/WCMS_651368/lang--en/index.htm
https://www.ilo.org/empent/areas/mne-declaration/WCMS_572115/lang--en/index.htm
https://um.fi/documents/35732/0/Agenda+for+Action+on+Business+and+Human+Rights+02122019.pdf/54eb2f6f-04a5-3060-7377-e6fcd4847121?t=1575292990419
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context. Such dialogues could build on past experiences, lessons learned and best practices; and
they could also encompass dialogues between home and host countries. 22

It can be helpful in developing partnerships to address many of the challenges which
neither governments nor companies can address on their own, including multi-stakeholder
partnerships and international cooperation initiatives.

3.2. To what extent do ILO non-normative interventions
address the greatest and most current decent
work deficits?

3.2.1. Reaching enterprises and workers upstream

Many of the most vulnerable workers in any country are those in the rural economy and
informal economy workers. In a supply chain context, this usually means workers in upstream,
non-export workplaces. The ILO's rural and informal economy activities are therefore pertinent to
make decent work a reality for these workers.

While a considerable number of ILO supply chain projects and programmes focus on
“upstream” vulnerable workers in various commodities (usually in developing economies) these
programmes are seldom linked up to final “downstream” actors.

As noted in the 2019 Mid-term report to the Governing Body on the global supply chain
programme of action, “the commitment to focus ‘across entire supply’, chains would require more
coherence and coordination”. 2 There are insufficient linkages between “activities that address
national-level capacities to strengthen compliance with international labour standards”, and “activities
directly targeting supply chain actors”, which “have tended to concentrate on the top and bottom tiers
of supply chains, to cover specific decent work deficits or to focus on employment generation, skills, or
preparedness for supply chain participation”.

Further, “very little research has addressed the issue of intermediate or lower tier suppliers,
especially homeworkers or informal workers (or workers in informal enterprises) ... most ILO research
does not examine the growing interconnections generated by GSCs between industries as well as the
interconnections between manufacturing and services". 2

202 “Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy” (2017), Annex II, Operational
tools - tripartite appointed national focal points.

203 Though the Programme of Action focuses explicitly on “global” supply chains, an “entire supply chain approach” would,
by definition, comprise both domestic and global supply chains.

204 Note: The table is limited to interventions in working conditions, and omits the social protection dimension of decent
work.
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This reflects in part a general division of tasks and focus between different departments,
outlined in an internal mapping exercise commissioned by the Office in 2020:

Supply chain stages and focus areas of ILO departments

Raw Materials Intermediates iz Products of m
NS

ENT/MULTI

FUNDAMENTALS
BETTERWORK
INWORK
DEVINVEST
SME/VCD
SKILLS
LABADMIN/OSH - VZF
RESEARCH

SECTOR
Adapted from: Frederick 2020 (unpublished).

A gap may also be noted in the lack of significant linkages, even in otherwise coordinated
interventions, to “upstream” supply chains (for example, in the “One-ILO project on Decent Work
and Inclusive Industrialization in Ethiopia", 2 there are limited linkages made to “upstream”
supply chain workers in domestic cotton cultivation (though this is currently under
consideration)). ¢ However, this is increasingly being addressed. For example, the new Better
Work strategy indicates that, in selected countries, the programme will expand its work both with
domestic manufacturers in order to reach workers further upstream in the supply chain, including
in the informal economy. The project Towards Fair and Sustainable Global Supply Chains:
Promoting Decent Work for Invisible Workers in South Asia, focuses on upstream supply chain
workers, including home-based workers, informal economy workers and subcontractors. 27
Another project in the Rajasthan stone sector also connects the global and domestic dimensions. 28

20571 0, Advancing Decent Work and Inclusive Industrialization in Ethiopia.

206 The 2022-27 Strategy for Better Work also proposes to expand its efforts to upstream supply chains tiers, including in
the informal economy.

207 1LO, National Capacity Building and Planning Workshop: For Central Trade Unions and Membership Based Organizations
Working with Homebased and Informal Workers in Lower Tiers of Supply Chains, 30-31 January 2019, New Delhi: a Brief Report,
2019.

20811 O, Challenges and Opportunities for Productive Employment and Decent Work in the Natural Stone Mining Industry Supply
Chain in Rajasthan, 2021.


https://www.ilo.org/africa/technical-cooperation/inclusive-industrialization/lang--en/index.htm
https://labordoc.ilo.org/discovery/delivery/41ILO_INST:41ILO_V2/1278389700002676?lang=en&viewerServiceCode=AlmaViewer
https://labordoc.ilo.org/discovery/delivery/41ILO_INST:41ILO_V2/1278389700002676?lang=en&viewerServiceCode=AlmaViewer
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Some other ILO programmes also go beyond tier one and try to work across certain tiers, but this
approach is not widespread. 2

There are a range of emerging activities undertaken by constituents - and outside the ILO
- which aim to coordinate actors through the length of whole supply chains, in order to address
more structural issues relating to supply chain equity and distribution of value through the
chain. 2

Harnessing the positive potential of supply chain integration to generate jobs and foster
and sustain productive and decent work is also key to ILO activities - especially where Member
States wish to develop specific industries or strengthen backward trade linkages. However, while
MNEs and global buyers are key actors in supply chain interventions, they are not necessarily the
starting point. SME-focused programmes, for example, are delivering important results: a recent
evaluation found that “the implementation of both SCORE and the Responsible Supply Chains in Asia
(RSCA) project were found to be highly relevant to Viet Nam. A total of 98 per cent of enterprises are
SMEs and, as the Government seeks to increase the domestic sector’s contribution to exports, the ILO’s
work has supported the goal of integrating SMEs with global supply chains.”

A better understanding of the characteristics and dynamics of supply chains will also expose
barriers and bottlenecks. This can help target ILO interventions to create an enabling
environment for sustainable enterprises to the specific needs of employers in specific sectors,
hence complementing the policy focus mentioned above. In turn this would support constituents
on targets for export and employment growth, and how to invest in the necessary infrastructure,
systems and skills.

As economic upgrading does not necessarily lead to improvements for workers, activities
to support enterprises’ - and particularly SMEs' - integration into supply chains should be
accompanied by support for enterprise compliance capacity. The increasing attention to the
UNGPs and the processes of due diligence increases the demand from enterprises of all size for
support from the ILO.

3.2.2. Responding to the new realities of supply chains - regional shifts,
resilience responses, technology

The global economy’s impact on the world of work is ever-changing, shaped by multilateral
and bilateral trade agreements, national policies, technology, and shifts in global demand.
Demand from emerging economies will surpass demand in developed economies over the
coming decades, further deepening the regionalization of supply chains and the rise of South-
South trade.

Supply chains are being reshaped by rising demand and new industry capabilities in the
developing world as well as a wave of new technologies. As MGI (2019) note “Policy agendas shaped
by old assumptions may not be effective in the next phase of globalization, which demands more
attention to digital infrastructure, service capabilities, and workforce skills." 2* With services as the
fastest growing component of global trade, the ILO will in general need to focus more sharply on
the supply of services - including business process outsourcing, travel and tourism to ensure its

2091L0, Getting Beyond Tier 1: Using a Systems Approach to Improve Working Conditions in Global Supply Chains, 2020.

210 For instance, IndustriALL and affiliates have started developing a strategy for workers along the length of the battery
supply chain, which is likely to expand rapidly over the next years. This initiative corresponds to the efforts of the World
Economic Forum'’s efforts to convene companies and other stakeholders in the Global Battery Alliance.

2" McKinsey Global Institute (MGI), Globalization in Transition: The Future of Trade and Value Chains, 2019.


https://www.mckinsey.com/~/media/mckinsey/featured%20insights/innovation/globalization%20in%20transition%20the%20future%20of%20trade%20and%20value%20chains/mgi-globalization%20in%20transition-the-future-of-trade-and-value-chains-full-report.pdf
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ability to assist Member States. A better understanding of megatrends and drivers and the
dynamics of supply chains is key to support the ILO’s constituents with the development of
national sectoral strategies and industrial policies with a sound understanding of skills gaps and
future opportunities for sustainable enterprises.

To date, ILO has focused its supply chain efforts principally on those supply chains between
the global North and global South, as well as focus on domestic and national contexts. Less
attention has been paid to (intra-)regional supply chains. However, new projects such as METI -
Mainstreaming Employment into Trade and Investment in the Southern Neighbourhood - are
taking an explicitly regional approach. 22 METI aims to better enable policymakers in the Middle
East and North Africa to incorporate an employment perspective into trade and investment
policies so as to optimize the quantity and quality of employment creation in the region. These
objectives are all the more urgent in the context of post-COVID-19 pandemic recovery.

The changing dynamics in the structure of supply chains have significant implications for
ILO outreach and engagement with stakeholders in the global South or middle-income countries.
Companies in the global South may be subject to different consumption-market factors
(consumer views, accountability to regulators and civil society, reputational drivers and intangible
asset protection). Likewise, more and more SMEs may be affected by emerging human rights due
diligence requirements, even where they are not directly targeted, as well as by public
procurement contracting requirements, which may - especially in categories such as food - entail
domestic supply chains due diligence. These are areas in which the ILO has been less active.

3.3. To what extent do ILO non-normative interventions
use supply chains as a strategic entry point
to promote decent work?

What is different about a “supply chain focus” is the implication of a broader group of actors
- vitally including but not limited to “customer” enterprises - whose engagement, in line with the
UNGPs and increasingly, regulations, could be crucial to driving change through supply chains. By
extension, and with variation between sector and supply chain, a “supply chain” approach enables
the ILO to harness and aggregate positive “market signals” (e.g. consumer views and shifting
public perceptions, some buyers' adoption of responsible business conduct concepts beyond the
UNGP, national and international regulatory shifts, structural shifts in trade) to the service of
decent work promotion. Supply chains, then, offer a strategic entry point for effective promotion
of decent work, leveraging and integrating resources and capacity beyond the ILO itself.

2112110, Mainstreaming Employment into Trade and Investment in the Southern Neighbourhood (METI).


https://www.ilo.org/employment/Whatwedo/Projects/meti/lang--en/index.htm
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Supply chains as an entry point to decent work promotion: some examples from ILO

non-normative activities

Several ILO development cooperation experiences suggest that supply chains can indeed provide
a valuable entry point for a number of strategic objectives:

Establishing the centrality of social dialogue founded on freedom of association and the effective
recognition of the right to collective bargaining in all efforts to promote workplace compliance, business
due diligence and access to remedy, as well as efforts to pursue new opportunities for decent and
productive work.

Developing a knowledge and evidence base to demonstrate to enterprises and policymakers that
sustained competitiveness - including export competitiveness - can and must be based on respect for
international labour standards.

Ensuring that constituents’ voices are heard in emerging debates on human rights due diligence
in all business relationships, and that labour rights are effectively and properly integrated - in line with
ILO’s normative mandate - in these efforts.

Harnessing the efforts of a broader range of actors - e.g. the ILO’s national constituents, global
union federations, international sectoral associations, MNEs and other enterprises, as well as
international institutions and investors - to address structural and entrenched impediments to decent
work in specific countries and sectors.

Coordinating with - and amplifying - the efforts of a range of other multilateral institutions to
integrate, and monitor, decent work in trade and investment arrangements.

Promote the normative mandate of the ILO by making information from the ILO Supervisory
system more readily accessible to all actors.

Especially in responses to the pandemic, assuring a central position for the Decent Work Agenda
in national, sectoral and industrial policies, particularly in the hardest hit sectors and industries, to build
resilient supply chains and promote a just transition to a green economy.

However, there are constraints on the ILO’s capacity to deploy non-normative interventions
in supply chains as a strategic entry point to promote decent work, including:

e data gaps and limits on information relating to work in supply chains;
e scope for a more integrated approach;
e how, when, and where to intervene in supply chains;

e identifying how to scale up impacts of ILO supply chain interventions, including through
partnership and coordination.

3.3.1. Gaps in data and information

The ILO conducts various research on domestic sectors/supply chains as well as on global
supply chains. For example, sectoral research across a range of topics under the Decent Work
Agenda such as on construction and rural has included the construction and rural industries at
country level, in response to requests from constituents. Other research addressed global supply
chains, decent work and trade. Increasingly, supply-chain-oriented development cooperation
projects are adopting in a number of instances a strategic approach to link knowledge generation
and technical assistance, using applied research to pilot replicable and scalable intervention
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models in global supply chains. "2 2* However, as noted in the internal research review, that was
conducted as part of the programme of action on GSCs, ILO supply chain activities have not been
grounded in a consolidated, systematic research framework, leaving ample space for increased
coordination between research projects (and project-related research) in the future. 2's

Enhanced coordination, including through co-conception of activities, would not only allow
cross-fertilization of expertise, it would also help improving coverage (in terms of geography,
sector and supply chain tier) of the ILO’s research, including its understanding of domestic and
global tiers. Efforts could also be directed towards wider dissemination of findings to internal and
external researchers, as well as to regulators and businesses.

An internal review by the Office identified at least two areas for enhanced internal data
coordination, including introducing a standard template to cover multiple topics in one survey.
Another major recommendation was to better connect the work and wealth of information
produced by the Research and Statistics Departments with that of the policy departments to
generate a deeper understanding of supply chain dynamics and promote evidence-based policy
advice and technical assistance.

Notably, the ILO has developed different quantitative methodologies, to map and survey all
steps in a supply chain within a country, producing a detailed picture of all linkages and social and
economic conditions across tiers in the chain. These approaches, which are replicable across
sectors, would greatly enhance understanding and transparency of supply chains, including on
the quantity and quality of the jobs within them. This would serve as an important resource to the
efforts of all stakeholders. #¢

A further data gap relates to the prevalence of informality in supply chains. Understanding
the level of informality would provide a first proxy of the prevalence of decent work deficits and
distribution across a country’s sectors, and where linkages to supply chains might offer incentives
for formalization and opportunities to advance decent work. 27

3.3.2. How, when and where to intervene in supply chains

Though the 2017 Governing Body call for criteria to select supply chains suggests a focus
on those supply chain workers subject to the greatest decent work deficits, as mentioned previously,
there is a gap in addressing decent work deficits across an entire supply chain in an integrated
manner. Moreover, though efforts are being made, ILO supply chain interventions do not

213 For a project example see the Vision Zero Fund. In research see, for example, ILO, The Effects of COVID-19 on Trade
and Global Supply Chains.

214 The strongest example of data-driven, evidence-based ILO programming is Better Work. Better Work’s unique quality

data about compliance, working conditions, and enterprise performance in the garment sector, is highly valuable to
inform sustainable change and empower national constituents to develop informed evidence-based policy in the garment
sector. There is potential for Better Work and relevant ILO technical units to improve the analysis and communication of
the data collected by the programme.

215 A 2020 High-level Independent Evaluation of ILO’s Research and Knowledge Management Strategies and Approaches found
that “RS&KM [research and knowledge management] of supply chains [...] is scattered across the Office and not
streamlined. Each branch or global programme uses its own interpretation and frameworks instead of adopting the same
typologies, terminologies, and definitions. RS&KM is also absent in logframes and TORs of global programmes, such as
SCORE, so that programme managers have to find ways to best produce and disseminate RS&KM."

216 This point is also noted in the 2019 mid-term Review: “Introducing new levels of knowledge and transparency across
the entire supply chain aligns with the programme of action’s calls to promote statistical coherence and to build the
capacity of national statistical offices to generate relevant data. Among other things, providing robust and credible data
at this level would benefit a wide range of other actors and initiatives, including due diligence processes.”

217 1LO, Transforming EBMOs into Data-Driven Organizations.


https://www.ilo.org/wcmsp5/groups/public/---dgreports/---inst/documents/publication/wcms_746917.pdf
https://www.ilo.org/wcmsp5/groups/public/---dgreports/---inst/documents/publication/wcms_746917.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_mas/---eval/documents/publication/wcms_757214.pdf
https://www.ilo.org/actemp/areas-of-work/WCMS_763650/lang--en/index.htm
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necessarily impact both domestic and global sectors or strategically coalesce into the broader
Decent Work Agenda at country level.

While recognizing the importance of supply chains, including as an “entry point,” recent ILO
experience suggests that a strategic and systematic approach starting with a firm understanding
of the supply chain in question can improve tailor-made responses to support constituents and
key actors at various levels (local, national, sectoral, regional and global) to seize opportunities
and address challenges in an integrated and coordinated way across the various levels.

3.3.3. Gaps in coordination and scale

The preceding analysis strongly implies the need for a coordinated approach in order to
effectively address the full range of root cause drivers of decent outcomes in supply chains.
Indeed, there are, strong and emerging examples of internal coordination in the current ILO
supply chain portfolio. A number of insights can be drawn from these:

e Enterprise-level performance can be strongly affected by sectoral and national factors -
including broader investments and policy development in industrial strategy, infrastructure,
skills and labour market governance. 2'® There is a gap in coordinating activities at these
different levels. Evidently, the ILO has long addressed a range of decent work deficits at
national, sectoral and enterprise levels. Strengthening linkages between work with
constituents at sector and national level, between buyers and suppliers, between peer-
enterprises, and between factory-level employers and workers and their representative
organizations and national policymakers would enable the ILO to further capitalize on supply
chains as an “entry point”. For instance, Better Work's factory-level work has been a testing
ground for new approaches that have contributed to changes in national labour laws and
increased the ability of national governments, employers’ and workers' organizations to
regulate labour markets. This tallies with the view of the 2019 Synthesis Review which noted
that “the policy outcomes of other ILO development cooperation activities and projects might be
enhanced by exploiting potential linkages with GSCs and building these into project design”. 2'°

e Asin coordination across supply chain interventions, there is a specific gap in coordination of
efforts around resource mobilization that would allow for a more sustained and holistic
approach to address the root causes of decent work deficits. (It is noteworthy that the longer
time-span of Better Work activities has enabled a greater continuity - and evidence-gathering
- of impact than typical project durations might permit.) This is not just the case in supply chain
interventions, but true of development coordination in general. Given this, the ILO has had
limited opportunities to develop and mobilize resources for the kinds of large-scale and
sustained interventions that would support and contribute to all stakeholders’ efforts to
address the root causes of systemic decent work deficits. In contrast to signature programmes
such as Better Work or the Vision Zero Fund, many ILO supply chains interventions are “one-
off projects including some that ended without apparent follow-up”. 22°

e Other constraints relate to scalability. For example, while Better Work is demonstrably effective
and has created a compelling evidence base, the programme is limited in terms of scalability,
with implications for the geographic and sectoral expansion of ILO supply chains activities.
However, a number of Better Work's techniques and approaches could be applied by other

218 GB.341/POL/2.
1191L0O, ILO Decent Work Interventions in Global Supply Chains, 2019.
22010, ILO Decent Work Interventions in Global Supply Chains, 2019.
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organizations to achieve similar results in other supply chains and sectors, in particular in sub-
tiers of apparel production or other light manufacturing. 2?' Therefore, a realistic approach may
be to create and share tools to empower stakeholders.

e The mid-term progress report to the Governing Body on the programme of action, highlighted
a sector orientation to decent work in supply chains. To develop integrated, holistic and
comprehensive approaches along supply chains, the Office has sought to focus research and
coordinate supply-chain-related activities of the different technical fields with the aim of
facilitating more sectoral/supply chain interventions within a country that would complement
the DWCP and/or country-level efforts. 222

3.3.4. Coordinating and partnering with other key institutions and actors in
the trade-investment nexus

In 2016, the constituents concluded that the ILO “is best placed to lead global action for decent
work in global supply chains” (ILO 2016c, paragraph 14). The field of supply chains is densely
populated by a range of actors and initiatives - from international and multilateral activities to
grassroots efforts to support supply chain workers to realize their rights under international
standards.

While the focus of this document is to ascertain “gaps” in ILO's current measures in supply
chains, it may be that in some instances the response to these gaps entails action beyond the
institution itself, finding strategic partnerships where the ILO can best deploy its comparative
advantage - most notably its normative mandate, its tripartite composition and its convening
power - and work with the many other institutions, agencies and initiatives whose supply chain
approaches are forged in light of the international labour standards of which the ILO is
guardian. 2

Engagement with broader international trade architecture

The Social Justice Declaration states that, upon request, the Organization should assist
Members who wish to promote international labour standards “within the framework of bilateral
or multilateral agreements” in ensuring their compatibility with ILO obligations (ILO, 2008,
ArticleIl.A(iv)). In this respect, the ILO has a number of complementary roles to perform in
assisting its Members. The first is in providing advice and technical expertise on labour issues, a
role it has carried out on an ongoing basis. This entails giving direct assistance, upon request from
Members who are parties to an agreement, from the design phase to the implementation phase
of labour provisions in RTAs. In Canada, the EU and the United States of America, the ILO’s role is
expressly recognized with respect to monitoring, dialogue and/or dispute settlement.

2211t is further noted that previous studies - looking at the applicability and transferability of the Better Work to other
supply chains, agribusiness and electronics - have not concluded that the programme is directly transferable to other
sectors and supply chains.

222 See the discussion in the Mid-term Report on the Implementation of the ILO Programme of Action on Decent Work in Global
Supply Chains, GB.337/INS/4. In brief, the One ILO model in Ethiopia brings together key programmes Better Work, VZF,
SCORE, as well as LAB/ADMIN, INWORK, and SOCPRO.

23 Though the 2030 Agenda does not refer to global supply chains directly, as the shared blueprint for global
development, the SDGs both incorporate or are incorporated in many supply chain-related initiatives, both old (for
example, SDG 8.a targets growth of Aid for Trade) and new (for example, Alliance 8.7). In addition, several targets address
specific issues relevant to supply chains, as for example SDG 9.3 on integration of SMEs into global value chains; SDG 16.3
on rule of law at the international level; or SDG 17.11 on boosting exports by developing countries.
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Building capacity of constituents to engage with and strengthen existing processes

The Working Group on Business and Human Rights has called on States to develop and
adopt National Action Plans (NAPs) on Business and Human Rights, with the purpose of
strengthening coordination and coherence within government on the range of public policy areas
that relate to business and human rights, and of which the protection of labour rights are an
integral part, as highlighted under Pillar 1 of the UNGPs. 2

The engagement of ministries of labour as well as employers’ and workers’ organizations in
this process is crucial to reinforce the labour dimension of the business and human rights agenda,
identify priorities at the national level and concrete policy measures and actions to protect and
respect labour rights in business operations, and ensure effective access to remedy to victims of
corporate-related human rights abuses. A critical issue both in the development and effective
implementation of the NAP, to ensure meaningful dialogue and protection of those most at risk,
concerns protection of human rights defenders, including trade union representatives.

ILO supports the involvement of Ministries of Labour, and of national employers’ and
workers’ organizations in the NAP process by providing capacity-building and technical assistance,
and making available relevant ILO expertise, products and services during the development,
implementation and review stages of the NAP. This has been the case in Chile, Colombia and Japan
among other countries.

Similarly, in the context of the OECD Guidelines, the ILO already conducts training for OECD
NCPs on international labour standards and the MNE Declaration and seeks closer collaboration
between the OECD NCPs on RBC and the national focal points for the promotion of the MNE
Declaration that all ILO member States are encouraged to establish.

However, a stronger connection and involvement of constituents in practice could make a
significant contribution to addressing major current challenges.

Engaging businesses

Topical business networks and platforms established by the ILO have been among the
primary channels for ILO direct engagement with the private sector. For example, the Child
Labour Platform includes a specific supply chain lens, and members of the Global Business
Network on Forced Labour and Human Trafficking commit to supporting the eradication of forced
labour in their supply chains. 2

A key function of these platforms and networks is to facilitate dialogue on dedicated topics
between and among private sector companies and to link companies to governmental and non-
governmental actors. On the other hand, other important decent work deficits within the ILO’s
remit may not be sufficiently integrated into these engagements.

247110, The Linkages Between International Labour Standards, the United Nations Guiding Principles on Business and
Human Rights, and National Action Plans on Business and Human Rights, 2021.

225 The forced labour and child labour networks are aligned with, and contribute to, Alliance 8.7.
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