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Created in 1927 and wound up in 1946, the League of
Nations left a legacy of which few, if any, of timations that
comprised it could be proud. One institution, hoarewvhich
formed part of the League, had obviously functiomgtth some
efficiency throughout the League’s existence: it swiés
Administrative Tribunal. In addition to serving theague itself,
the Tribunal also served the International Labougadization
which had been in existence since 1919. One pesart of the
legacy of the League was to preserve the Tribumalteansfer it,
in 1946, to the ILO which became a specialized agef the
newly created United Nations Organization. The Ik®jch had
been established to define and protect the rightgookers, was
the logical destination for the Tribunal whose matedwas to
provide guarantees that the officials employedHhgyinstitutions
over which it had jurisdiction at that time, vihet League and
the ILO, would enjoy protection against arbitramryumfair acts
committed against them by their employer.

It is perhaps somewhat unfortunate that, althoutth i
archives have been preserved, not much has be#éenvabout
the functioning of the Tribunal during the existenof the
League. It is known, however, that, at the timehaf transfer to
the ILO the Tribunal had dealt with 37 cases. Betwdanuary
1929 and August 1939 it dealt with 21 cases in teggparate
sessions. In a final session in February 1946 altdeith the
remaining 16 cases, making up the total of 37 attithe of the
transfer. Article Il of the Tribunal's Statute ptided that the
Tribunal would comprise three titular judges ande¢hdeputy
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judges. The same judges were reappointed as jufgee ILO
Administrative Tribunal and the International Lab&@onference
adopted a new Statute for it which differed liftlem the Statute
that had been adopted by the League, except foimtpertant
addition of Article Xl providing for possible refence to the
International Court of Justice in certain cases@raimstances.

At the 32nd Session of the International Labour f€@nce
(1949), Article 1l of the Statute of the ILO Tribah was
amended to permit other international organizatitrve were
approved by the ILO’s Governing Body to recogniZee t
jurisdiction of the Tribunal to consider complairgeging the
non-observance, in substance or in form, of thengerof
appointment of officials, or of the provisions dfiet Staff
Regulations of those organizations. This amendrpentitted
the World Health Organization (WHQO), a specializggncy of
the UN, which had initially contemplated setting ip own
tribunal, to be the first such organization to guae the
jurisdiction of the ILO Administrative Tribunal, vi¢h it did by a
formal declaration made on 19 July 1949. The stattmhtion of
the WHO was to make temporary use of the ILO Traddumtil
definite arrangements could be made with the Uniiedions
which, at that time, had not yet established its ¢tmbunal. The
acceptance of the ILO Tribunal's jurisdiction, hawg
remained permanent. The adhesion of WHO was foliowe
May and June 1953 respectively, by the acceptaricéhe
Tribunal’s jurisdiction by the International Telenmunications
Union (ITU) and the United Nations Educational,etific and
Cultural Organization (UNESCO) and by the World
Meteorological Organization (WMO) in October of tlsame
year. Interestingly, UNESCO formally renewed itshesion
every two years up to 1965 and has renewed it shrere at five-
yearly intervals. The Food and Agricultural Orgatians of the
United Nations (FAO) recognized the jurisdictiontioé Tribunal
in December 1953 with retroactive effect to Jul$2.9
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There can be little doubt that the acceptance eStatute of
the ILO Administrative Tribunal by these major sipdized
agencies of the UN system was instrumental in brqgther
UN agencies within the fold of the Tribunal’'s judistion. The
guestion of costs was also important since adhéaram already
existing tribunal, where expenses would be shareds
considerably cheaper than establishing and runmdgyidual
tribunals for each organization. Noteworthy indéedhat, as at
January 2009, the jurisdiction of the ILO Adminaive
Tribunal was recognized by no fewer than 58 orgsions
comprising 12 specialized agencies of the Unitediona,
including the ILO, and four related UN organizagpas well as
42 organizations outside the UN system, therebwigmg
access to the Tribunal for some 46,000 officialgisTis clear
testimony of the prestige in which the Tribunahedd generally
as well as a sign of the confidence of those omgdinins, not to
mention their staff associations and unions, inciygacity of the
Tribunal to deal with complaints with objectivity né
competence.

To date the Tribunal has dealt with more than 2 88€es
and, with the ever-increasing number of complaibting
brought to its attention, this is causing considkratrain on the
Tribunal’s resources. The seven titular judges wbw make up
the Tribunal between them consider around fiftyesaat each of
the Tribunal's two sessions per year. The Tribusigkerviced by
a Reqgistry, the composition of which (a Registaar, Assistant
Registrar and a small team of legal officers) has e¢hanged
much over the years. The ILO retained the poweappointing
the Registrar and the International Labour Confezethe power
of appointing the judges on the recommendation loé t
Governing Body. While it has always been a mattgraticy to
observe a reasonable geographical distributiohanstlection of
judges, it has always been the practice to selaiges of the
highest calibre from the supreme courts in the toes)from
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which they come, and whose impartiality and obyeisti are

beyond question. As in the case of the Statutdv@fLieague of
Nations Administrative Tribunal, the only requireméor judges
in the Statute of the Tribunal is that they shoalt be of

different nationalities.

By its very nature and mandate the ILO has acee$sgal
institutions in many countries as well as to ins&ional
associations of practicing labour lawyers, acadsraid judges.
This probably makes the identification of approfaiya qualified
judges an easier task for the ILO than it wouldfbe other
organizations. Indeed, the absence of any criti@6the manner
in which judges are appointed or their mandateswed would
indicate that the organizations recognizing thésgliction of the
Tribunal are generally satisfied with the care ahpkctivity with
which the ILO carries out this task. Another reasfom
satisfaction may perhaps be that the ILO has bbenta avoid
the political factors that have had an importafitence not only
on the appointment of judges to the UN Administafiribunal
but also on the UN Tribunal itsélfThe renewal of individual
mandates of the judges, which is in no way autamnatiso
guarantees a degree of continuity as well as a nsotl
knowledge of the procedures and the jurisprudencide part of
the members of the Tribunal. The appointment ofRkgistrar is
now made following an open call for candidaturegitten
examination and an interview by a panel of expenaired by
the President of the Tribunal who, unlike the othlges, is
closely involved in the day-to-day business of Regyistry.

In this article | should like to concentrate on Wwlihe
Tribunal is, the manner in which it operates atspré¢ and on
some of the most important developments that hawributed

2 See on this question Pierre Pescatore in “Twdufdls and One

Court”, Essays in honour of Henry G. Schermers, Ydl994, p. 220.
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to the evolution of the procedures of the Tribumad its
jurisprudence or case law. To deal with these nmstte
comprehensively would necessitate a much longeclarthan
this one. The issues | shall mention, therefore,slective but,
hopefully, will provide some useful information acdntribute
to a wider and better understanding of the workhef Tribunal
and what it endeavours to achieve.

. THE NATURE OF THE TRIBUNAL

In view of the confusion that sometimes ariseshim minds
of lawyers from different jurisdictions, as well asthers,
concerning the nature of the Tribunal it is uséduéxplain that it
is neither a criminal nor a civil court of law; n@rit a court of
human rights. It is amdministrative Tribunal. Its purpose,
according to its Statute, is to examine complaytsfficials that
the rules and regulations governing their employmen
relationship have been applied unfairly to themhawve been
ignored, and to ensure that administrations arerogpiately
brought to book for any abuse of authority or adpihess in the
application of such rules and regulations. Natyralh its
examination of cases, the Tribunal will have dugard to the
principles of natural justice and to the rules ok dorocess. It
will even take account of such principles of intgranal law
such as those contained in the relevant core stdsadéthe ILO
(freedom of association, freedom from discriminatiequality
of opportunity and treatment, etc). But, as an adbtrative
tribunal, it is not bound by any principles of law procedures
that have been developed by, and are adheredatoyiparticular
system of law. It is true to say, however, thathbtite highly
developed system of French administrative law &edcommon
law system have had a major influence on the juudgnce of
the ILO Administrative Tribunal as well as on thgle in which
its judgments are formulated.



The Tribunal is an appellate body to which compkaican
only be made after all the internal remedies, idicig appeals
procedures, available to the official concernedeuntthe Staff
Rules and Regulations applicable in the organimatgainst
which the complaint may be brought, have been felausted
and when a final decision has been taken by, dvedralf of the
executive head of that organization. Judgments ¢ t
Administrative Tribunal are final in nature andsthhas been
recognized by the International Court of Justic€JJl from
which the governing bodies of organizations recoiggi the
jurisdiction of the Tribunal may request an adwsopinion if
they challenge a decision of the Tribunal conceyniits
jurisdiction, or if they consider that a decisidrtloe Tribunal has
been vitiated by a fundamental fault in the procedollowed?
In terms of the Tribunal’s Statute, reference ® IGJ may only
be made by those organizations that have accemeetribunal’s
jurisdiction. Here, two points may be made. Thestfils that
organizations that are successful in cases befweTtibunal
obviously will have no need to refer the Tribunaffscision to
the ICJ; the second is that, in cases where orgamis are
unsuccessful, and do not refer the decision tcCirt, this is an
indication of their willingness to accept the Tnilalis decisions
and to execute them. This is borne out by the fhat no
reference has been made to the ICJ since 1954 yatitelfact
that, in practice, organizations have never fatleegxecute the
Tribunal's judgments, even if sometimes tardily.should also
be noted that, in the UNESCO case in 1956, whigel@uU did
confirm the competence of the ILO Tribunal to etaier such

% See Article XII of the Statute of the Tribunalp b the present, only
UNESCO has made use of this procedure when it afikedn advisory
opinion on the validity of judgements Nos.17 (Leff)8 (Duberg), and 19
(Wilcox) dated 26 April 1955, and No. 21 (Bernsjailated 29 October 1955.
ICJ, Judgments of the ILOAT on complaints made ragailUNESCO.
Advisory opinion dated 23 Octobdreports of Judgements956, p. 77.

4 See p. 33.
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cases and formally validated the judgments it haxded down,
nonetheless the decision of the Court was a higbigplex one
and was even accompanied by dissenting opinionsess@d by
no fewer than seven of the judges, which did nat eldrity to
the decision. This was hardly an encouragementganizations
to seek advisory opinions from the Court. Againisitof some
significance that in a later case before the IQis time
involving a judgment of the UN Tribunal, one jud{feoberto
Ago), referring to the role of the ICJ as being Headtlement of
international legal disputes between states, stegehat the
Court was ill-suited to carry out functions in theld of
international administrative law. These factors adight to the
importance of the judgments of the Tribunal andrthaality.
They also serve to emphasise the considerable nsipldy the
Tribunal has in reaching its decisions.

. PROCEEDINGS BEFORE THE TRIBUNAL

1. Access to the Tribunal

The Tribunal is competent to hear complaints atiggion-
observance, in substance or in form, of the terfregppointment
of officials and of the Staff Regulations of theganizations
which have recognized the jurisdiction of the Triblu(Article I
of the Statute). The Tribunal is also open to tficial even if
his/her employment has ceased, and to any persevhom the
official's rights have devolved on his/her deathrt{@e II,
paragraph 6(a), of the Statute); or to any othesgewho can
show that he/she is entitled to some right under tdrms of
appointment of a deceased official or under theviprons of the
Staff Regulations on which the official could relgaragraph

6(0)).



a) The definition of “official”

The basic characteristics of an official were dedinn the
earliest cases dealt with by the Tribunal as aqgmergho has a
contractual relationship with an organization andowis
subordinated to the rules and regulations of tigamration and
to the authority of its executive headAn employment
relationship is, therefore, fundamental before esqe can seek
access to the Tribunal. In other words, no-onelmaan official
of an organization without being employed by it.

There have been cases, however, in which, everpdérson
has not been appointed to a post, it has been slbatna
contractual relationship does exist between thdigsarthus
opening the door of access to the Tribunal if tens of that
relationship are contested. In Judgment 307, famgte, the
Tribunal found that it was competent to examine igpute
submitted to it by a complainant who, even withdaging
appointed to a post in an international organiratwas covered
by a “binding contract”. In that case the Tribuf@lind that:

“There is a binding contract if there is manifestlmth sides
an intention to contract and if all the essentalris have
been settled and if all that remains to be doree farmality
which requires no further agreemer{{nder 5.)

Similarly, in another case (Judgment 339), the dndl
found that, where the complainant establishes xisemce of a
binding contract of appointment with the organiaafi but if
there is a dispute about the matter, it is a despuhich the
Tribunal is competent to determine. In Judgmenti62aid that,
for a contract to arise, there has to be “an urtoqpresd and
unqualified concordance of will on all terms of ttedationship”,
in the sense that both parties have shown conahuitent, all

® See Judgments Nos 11, 61, 323 and 339.
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the essential terms have been worked out and agreeand all
that remains to be settled is a formality requirimg further
agreement. In a more recent case, however, themalkclarified
that there must be a ‘demonstrable intent’ on theg pf an
organization to enter into a contractual relatiogpstith the
person concerned (Judgment 2382).

Another case is illustrative of circumstances iniclihthe
Tribunal has not accepted that the criteria for #wed of
contractual relationship referred to above havenbeeet.
Judgment 1964 concerned a case where a post hadfiesed
to the complainant subject to his complying withe th
requirements of the Service Regulations, which iolexy that a
candidate should produce certain certificates dsagemeet the
physical requirements of the post as verified bynéral medical
examination. When the medical adviser was unableettify
him fit to perform the duties of the post, the ofté¢ employment
was withdrawn. His appeal to the Tribunal claimthgt he was
covered by a binding contract was contested byothanization
since, in its view, the complainant had not beeantgd the
status of employee and his contract of employmead subject
to a condition which in the end was not fulfilleflithough the
Tribunal did acknowledge in the case in questiat this within
its competence to determine whether or not theeecgntract of
appointment by which the parties are bound and hvkarould
give the official concerned access to the Tribumallid not
accept the complainant’'s arguments on the grouhds the
agreement to appoint him was subject to the fu#ittnof a
condition which could not be said to be a mere flity
namely, recognition that he was physically fit tigatharge his
functions. The complainant had consequently noh laggointed
as an employee of the organization and was therefising a
matter which was not within the Tribunal’'s competen



In other recent cases where the complainants coadkethat,
under national law, there was no doubt that, aljhothey were
providing services to the Organization through oasi
temporary employment agencies, it was the Orgaoizahat
was their true employer, the Tribunal held thawiit not apply
the national law of a state, save where there isexgpress
reference thereto in the organization’s Staff Ragohs or in
contracts of employment it has entered into; ieduthat the
complainants, having produced no employment conbreiwveen
them and the Organization, the Tribunal had ncsgliction to
hear their case (see Judgments 2503, 2504 and.2505)

The situation may be less clear, however, whenoffieial
has links with more than one organization. Thi¢his case, for
example, when the services of an official are lEntanother
organization or where an official is detached frdns/her
organization in order to perform, on a temporargifiaservices
for another organization. In such cases, the afctoncerned
may formulate, during the period of detachment, glamts not
only against their organization in order to defehelir interests
but also against the organization to which theyehdeen
detached if a dispute should arise concerning #mng and
conditions of their employment with that organieati provided
of course that the latter organization has accetpiegurisdiction
of the Tribunal. Cases frequently arise where m@fi$c are
detached from their national administrations to kvdor
specified periods with international organizatioktere again,
such officials have the right of access to the Umdd if they
allege breach of the terms and conditions of tkeiployment
with that organization, but provided that the intronal
organization has not initially informed the natibna
administration or agency that it does not recogrde¢ached
officials as members of its staff (see Judgmen).231

10



The situation may also be problematic where spégpas of
contract have been established and where the tymationship
between the person concerned and the organizatomot
entirely clear. Significantly, the Statute of thablinal uses the
term *“official” and the question that must alwaye khsked
therefore is whether the contractual or employmelgtionship
which a person has with an organization brings lhenvithin
the category of “officials” of the organization etieby bestowing
on them the right of access to the Tribunal in ¢évent of a
dispute. In cases where the right of access isispute, the
Tribunal has always adopted a pragmatic approaetvjny
regard mainly to the provisions of the internal é&uland
Regulations of the organization and the terms amuditions
contained in the contract that has been concluggdden the
parties. The Tribunal has accordingly establisheaumber of
criteria in its jurisprudence by which the stat@isasficial” may
be identified.

Briefly, the Tribunal has considered receivable,dgample,
complaints brought by employees of subsidiary otemmal
offices of an organization on the grounds that speftsons had
“the essential characteristics of an official” astdted, with some
solemnity, that it had the necessary authority tsuee the
security of employment of all the officials who wedependent
on the organization (see Judgments 11 and 30).eljhdgments
established the basic rule that any person whadulfe essential
characteristics of an official (permanently in seevto the
organization that employs him/her, subject to thiarity of the
executive head, unilaterally established conditioref
employment, accessibility to pension and healtlebtnetc.) has
the right of access to the Tribunal. In anotherlyeaase
(Judgment 122), the Tribunal emphasized that:

“While the Staff Regulations of any organisation, &® a
whole, applicable only to those categories of p&sso
expressly specified therein, some of their provisicare
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merely the translation into written form of genepahciples

of international civil service law; these principleorrespond
[...] to such evident needs and are recognisedeserglly
that they must be considered applicable to any eyagls
having any link other than a purely casual one aithiven
organisation, and consequently may not lawfullyidgrered

in individual contracts. This applies in particules the

principle that any employee is entitled in the d@veh a

dispute with his employer to the safeguard of samgeals
procedure.”

The Tribunal has also established that, provideat the
person concerned fulfils the qualifications to mdia/her ‘an
official’ of the organization the right of accessit in no way
depends upon the length of his/her appointmenttefbee, every
official who has a permanent or a fixed-term appoent may
seize the Tribunal. Likewise, any staff with a tergy
appointment enjoying the same conditions of empkynas the
Organization’s own officials may seize the Tribuniis applies
to officials employed either on a full-time or arpame basis. It
is only those persons who have casual employmetit thie
organization in question who do not have right ofess to the
Tribunal. The Staff Regulations do not apply testbategory of
workers whose legal situation is determined by @m$ which
state that the person concerned does not havetahes ©f an
official and consequently has no access to theunab (see
Judgments 67 and 122).

b) Special cases

The right of access to the Tribunal does not dependhe
rank of the official concerned but only on whethes/she is
covered by the Staff Regulations of the organirati©ver the
years a number of cases have been brought totdmian of the
Tribunal by high-level officials of organizationsiich as Deputy
or Assistant Directors-General, even to the Trilbuof the
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League of Nations (Judgment®’2The situation of an executive
head, however, is rather more complex. His/hertfans are of
a political as well as an administrative nature arsdher status
will depend, at least to some extent, on the treatgonstitution
establishing the organization itself. In one cakal@gment 580)
the Tribunal was reluctant to make a pronouncensntto
whether or not the Director-General of the orgatmzra
concerned was a member of the staff.

However, in a rather recent case (Judgment 2238)
Tribunal decided that it could deal with the conmuiaubmitted
by the Director-General of an organization on thmugds that in
terms of the Organization’s Staff Regulations andeR, “the
Director-General, like other staff members, [wdshdy deemed
to have the status of an international civil setvafhe facts of
the case may be summarized as follows: under thestef the
constituting document of the defendant organizatidhe
Director-General was appointed by the Conferencenuthe
recommendation of the Executive Council for a tewfnfour
years, renewable for one further term, but notehfter. The
contractual terms and conditions were essentibfige stipulated
in an existing Executive Council decision. Undezgaure by one
member State the Conference took a decision to ventioe
Director-General from office some three years lefdris
contract was due to expire. He lodged a complaiith the

th

Tribunal. The defendant organization argued thate th

complainant was not a “staff member” within the mag of the
Staff Regulations, and that the decision he wasugnmg was
not an administrative, but a political one takenairpolitical
context by the highest legislative and politicaldpoof the
organization. In its judgment the Tribunal held tththe
complainant was clearly an “official” within the @r@ng of the
Statute of the Tribunal. In his capacity as heathefTechnical

5 Phelarv. ILO
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Secretariat he was in fact the foremost “officiadf the
Organization. It was also clear that at the timesighing the
Headquarters Agreement between the Organization thed
country in which it was situated the word “offigal in standard
usage, was considered by the Organization to iecltite
Director-General. Even if his contract contained express
provision attributing jurisdiction in the event afdispute, this
fact did not mean that the jurisdiction of the Tmial could be
excluded.

Having thus established the Tribunal’s jurisdicti@iione
personae the Tribunal examined the defendant Organizagion’
plea that the decision impugned was not an admatiige but
essentially a political one. To this argument thabdnal
responded that a decision terminating the appointnoé an
international civil servant prior to the expiry bis/her term of
office is an administrative decision, even if it Imsed on
political considerations. The fact that it emanafeoim the
Organization’s highest body did not exempt it frma necessary
review applying to all individual decisions whicheaalleged to
be in breach of the terms of an appointment orrecht or of
statutory provisions. The internal appeal procesluteeing
entirely inappropriate in this case, a direct appe#he Tribunal
was the only remedy available to the complainaréndé¢ the
complaint was receivable.

As for the political motivation for the decision temove the
Director-General from office, the Tribunal, in althe
circumstances, emphatically reaffirmed that:

“the independence of international civil servants an
essential guarantee, not only for the civil sersant
themselves, but also for the proper functioning of
international organisations. In the case of heads o
organisations, that independence is protectedt alte, by
the fact that they are appointed for a limited terihoffice.
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To concede that the authority in which the power of
appointment is vested — in this case the Conferefdbe
States Parties of the Organisation — may termiribge
appointment in its unfettered discretion, would stdate an
unacceptable violation of the principles on which
international organisations’ activities are founded] by
rendering officials vulnerable to pressures andatitical
change.”

The Tribunal concluded that the complainant haddgoo
grounds for asserting that the premature terminatd his
appointment violated the terms of his contract wipByment
and contravened the general principles of the ldwthe
international civil service. The complainant was aaded
substantial material and moral damages, as welbsts.

c) Former officials

Article Il, paragraph 6(a), of the Tribunal's Stsustates
clearly that the Tribunal shall be open “to thaci#il, even if his
employment has ceased, and to any person on wham th
official’'s rights have devolved on his death”. lhetcase of
cessation of employment this means anyone who wasfigial
of an international organization but whose funaidrave come
to an end for one of the reasons provided for ia 8taff
Regulations, that is to say, retirement, resigmatreon-renewal
of contract or dismissal. For a complaint submitbgda former
official, it must — in addition to complying witliné¢ general rules
on receivability — be based on acts or events wiock place
during the employment of the complainant or after tessation
of service but which have a retroactive effect gdrack to the
period during which he/she was employed and whéathte to
the provisions or principles governing the staff tie
organization (see Judgments 661 and 772). For deamp
according to the case law, a former official has tight to
demand a work certificate to which he/she is esdtitinder the
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Staff Regulations. The Tribunal has stated thatnndoe official’s

service comes to an end, he/she has the rightadtsation, just
as during the period of his/her employment, togpplication of

the Staff Regulations (see Judgment 509). On therdtand, a
former official cannot claim damages for acts thae occurred
subsequent to the date on which cessation of etoak place.
The same is the case if the complainant is unabteemonstrate
that his/her claim relates to the functions he/bleéd as an
official (see Judgment 661).

d) Persons having legal rights

In the case of persons on whom the official’'s mghave
devolved on his/her death (Art. I, paragraph 6¢&the Statute),
or “any other person who can show that he is edtitb some
right under the terms of appointment of a deceadtdial or
under the provisions of the Staff Regulations onictvhthe
official could rely” (Art. Il, paragraph 6(b), ofhe Statute),
despite the complexities of international privasevIto which
these provisions may have given rise, there havéadt, been
relatively few cases of this kind brought before #ribunal and
most have been straightforward. The receivabilfitg complaint
submitted by a person who claims that he/she ifezhto some
right on the death of an official is subject to teanditions: first,
the person must prove that the deceased was amabifi the
same sense as described above; second, the coamplanust
prove that the rights of the deceased have devalped him/her
on the death of the official, or must show thashe/is entitled to
some right under the terms of appointment of a asee official
or under the provisions of the Staff Regulationsvdrich the
official could rely. Unless the deceased has folynai terms of
the Staff Regulations, designated the persons wihbeventitled
to receive sums due to him/her on death, the heidssuccessors
will normally be the surviving spouse and the cfald of the
deceased. In view of the complexities of, and diffiees
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between the law of succession in different cousttiie Tribunal,
in the event of a dispute among possible successbrie
deceased, will expect that such dispute be settigdthe
competent national courts.

e) Contractors

Before completing this brief description of thosaommay
have access to the Tribunal, it is necessary totioreanother
category of persons who may have access theretarine of
Article Il, paragraph 4, of its Statute which reads

“The Tribunal shall be competent to hear disputésirag
out of contracts to which the International Labour
Organization is a party and which provide for the
competence of the Tribunal in any case of dispuith w
regard to their execution.”

This provision extends the competence of the Tabun
disputes between the organization and contracttus lave no
access under paragraph 6 of the same Atrticle Il leance no
work relationship with the organization. Contraoythe right of
access that is enjoyed by officials and othersadlyedescribed
which arises from the internal regulations of thgamization as
well as the Statute of the Tribunal, the basistha procedure
provided for in paragraph 4 of the same articléhes consent of
the parties. For this procedure to be engaged tboeeitions
must be fulfilled: first, the organization concetneust be a
party to the contract (see Judgments 803 and 9&¢ind, both
parties must accept the competence of the Tribeitaer by
expressly stating this in the contract itself agteaing therein to
submit to the Tribunal all disputes that might arils connection
with the execution of the contract, or by jointpnsenting to the
referral of disputes to the Tribunal otherwise tirathe contract
itself (see Judgment 967); and third, the partiestmefer their
dispute to the Tribunal as a whole and not to aryiqular judge
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thereof. It is also by virtue of paragraph 4 of iélg Il that
persons who provide occasional services to thenaghaon,
such as external collaborators, experts, intermreten daily
contracts, may refer complaints to the Tribunaledess to say,
the rules of procedure in such cases are not thee sas for
complaints submitted by officials, in particular esgards the
requirement of exhausting internal procedures theiother time
limits specified in the Tribunal's Statute are apgble (see
Judgment 1052).

2. The impugned decision

A complaint is receivable only if it is brought agst an
administrative decision that is explicit or, exaepally, implicit.
An administrative decision is one that has beearalknilaterally
by the administration vis-a-vis an official and winihas legal
consequences for him. Such decision must be arvidhgil
decision that affects the official concerned (sedginent 1393),
who may however also challenge the general one ithat
implements (Judgment 1840, under 2). In internalion
organizations the person who is normally empowecedake
“final” decisions is the executive head, Secretary-Director-
General, but he/she can delegate this power tchanaificial
who may be his/her Deputy, or the Director of Pernsd (see
Judgments 805 and 986). If there is any disputardigg the
competence of the person taking the administrate@sion, the
burden is on the organization to show that theqrergho took
the decision was competent or that he/she actdd dellegated
autthJrity in accordance with the rules in placee(Sedgment
869).

In accordance with Article VII(4) of the Statutecamplaint
has no suspension effect (see Judgment 1584, Ghder

" On the issue of delegation of authority, see alstgments 1560, 1757 and
1779.
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An administrative decision which is explicit is orkat
clearly expresses what the administration intendsot It can be
written or oral (see, for example, Judgments 50 HdtR) and
must have legal consequences for the person cattery
decision that is implicit is one that is taken aseault of the
silence or non-action of the administration. Inesttvords, when
the administration fails to respond within a certperiod of time
to a claim by an official, its silence is construasg being a
rejection of the claim.

* Under Article VII, paragraph 1, of the Statute:

“A complaint shall not be receivable unless theislen
impugned is a final decision and the person comktms
exhausted such other means of resisting it aspae @ him
under the applicable Staff Regulations.”

The exhaustion of all internal appeal procedurea jsrior
condition for any complaint to be receivable ande th
jurisprudence of the Tribunal shows that this rhbes always
been strictly applied (see, for example, Judgme&s).7The rule
is a useful one insofar as it enables the finalisimt of the
Director-General to be taken in full knowledge bé tfacts of a
case and normally after the case has been exanmnmstail by a
joint body consisting of members of the administratand staff
representatives. It also enables an internal solut be found to
the complaint that has been made. Moreover, ifdiee does
come before the Tribunal, the latter will have thenefit of
having before it the complete examination of theecthat has
been undertaken by the appeals body, a body tlcanhsderably
more acquainted with personnel issues within trgamization
than the Tribunal. However, the Tribunal will netdo the work
of the appeals body; its task is to determine wdretihe decision
taken on the recommendation of this body is a |aoe.

By the “exhaustion of all internal procedures” igant the

use of all the legal channels that are open toffasad within the
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rules of the organization before a final decisian taken.
Normally, the Staff Regulations will provide for ropulsory
appeals procedures but in addition there may bg fesnal
procedures available (such as the services of ail@iar, or a
mediator or an ombudsperson) in order to reach raitable
settlement of the problem. The official concernedsmfully
respect the rules of procedure and the time lisgsout in the
Staff Regulations of the organization. If the aHiicdoes not,
he/she takes the risk of having his/her complaisintgsed by
the Tribunal as irreceivable (see, in particulargiginent 840).
The Tribunal will also have regard to all aspedtshe internal
procedures to ensure that they guarantee due gr@oes that
they are not tainted with illegality or errors atcf (see Judgment
946). The Tribunal is in no way bound by the opmsicor the
recommendations of the internal joint appeals mdie which
claims are normally referred, but, as indicated vabatheir
reports will be closely scrutinized by the Tribuned its
examination of any complaint. The final decisiokela by the
executive head following the exhaustion of all intd
procedures will fix the limits within which the cguaint can be
brought to the Tribunal. Any matter that has natrbdealt with
by internal bodies must be excluded from the compldhe
Tribunal has pointed out that, when the internadybmakes a
recommendation which is favourable to the complairzand the
executive head decides not to follow that recomragad, the
decision must be fully and adequately motivate@ (aedgments
2092, 2261, 2347 and 2445).

The Tribunal has described its function regarding
receivability as follows: it is to do justice betsvethe parties
according to the merits of the case but subjedhé&orules of
procedure by which it is governed. The rules aseteivability,
which are procedural rules, are designed to protbe
organisation against what might be a greater im@esto it if
access to the Tribunal was totally unrestricted.il&Vit is
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generally to be expected that an organisation lajllits whole
case on the merits before the appeals body so esaiole that
body to give the best and most complete advicéeadecision-
making authority, its omission to take a particypaint will not
as a general rule prevent the consideration of pbatt by the
Tribunal. This is because it is the duty of thebtliral to arrive in
so far as it can at a just decision on all the teeH, however,
the failure of the organisation does not go toriexits but is a
failure to take advantage at the appropriate tima procedural
provision framed for its benefit, the position istrthe same.
There can be no doubt that the appropriate, iftin@tonly, time
to take the point was before the appeals body.esinds the
proceedings before that body that are said to bengtance out
of time (with the result that the complainant fdik® exhaust his
internal remedies) and not the proceedings befoeeTribunal
itself. The Tribunal has therefore to consider \ubetor not
justice requires that the Organization should hemia second
opportunity to take the point. Three factors ougdhbt be
considered. The first is whether the point is aacland
compelling one. The second is whether there is der@ate
explanation of the Organization’s failure to takeTihe third is
whether the complainant may be prejudiced by the
Organization’s failure (see Judgment 522, under 18)

According to the rule requiring exhaustion of tmternal
means of redress, as stated in Article VII, panalgra, of the
Statute of the Tribunal, a complaint is not recbkligaunless the
staff member has exhausted the means of resigtiwgich are
open to him within the organisation. As the Triburkas
indicated in its case law, this rule means, fitsat the complaint
to the Tribunal must rely on the same essentiaisfathat is
issues, as those relied on in the internal appealepdings and,
secondly, that the complainant’s claims must naeex in scope
the claims he submitted in those proceedings. Tisermthing,
however, to prevent him from making submissionscivhie did
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not make in the internal proceedings, in other wdfere is no
need for the pleas submitted to the Tribunal toeha@en put to
the internal bodies. Since the Tribunal will apgie lawproprio

moty there is no reason to forbid the complainantremdto its
attention considerations which it may take intoocact of its
own accord (see Judgment 435, under 1).

Although a complainant may put forward a new pleargy
point in proceedings before the Tribunal, he may imo his
rejoinder enlarge the scope of his claims as statéds original
complaint (see Judgment 960, under 8). A complaidaas not,
merely by developing the case he put to the intdyodies, alter
the scope of review by the Tribunal, which will apphe law
proprio motu The scope of review will alter only if the
complainant submits new claims to the Tribunal (3edgment
429, under 1).

The Tribunal explained in Judgment 1019, under that
although a complainant may not submit to the Trdd@amy claim
which he did not make in the internal proceedingew plea is
another matter, and that for example a plea whathes within
the ambit of claims already put forward in the céamg makes
no difference to their scope. The case law allowesefore the
submission of new pleas both in the complaint andthe
rejoinder; only new claims may not be made (segdahts 522,
under 18, and 1590, under 3).

* An exception to the requirement of exhausting aierinal
procedures is the case of an implicit decision dfeat a
claim, which is tantamount to a final decision lgeiaken.
The same is the case where the executive headsatyaean
official may seize the Tribunal directly withoutdt having
recourse to some or all of the available intermatedures.

Article VII, paragraph 3, of the Tribunal’'s Statyteovides
that:
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“Where the Administration fails to take a decisiopon
any claim of an official within sixty days from the
notification of the claim to it, the person conautrmay have
recourse to the Tribunal and his complaint shalidoeivable
in the same manner as a complaint against a fe@sion.”

This rule, however, has been determined by theufiebnot
to be an absolute one. Already, in an early casegfdent 786)
the Tribunal stated that, when an administratios teken a
decision, even an interim one, there can be naursedo Article
VII, paragraph 3. It stated that this provision o interpreted
in the light of Article VII, paragraph 1 (Judgme2@31). Hence,
where an organisation takes any decision “upondaiyn of an
official” — within the meaning of Article VI, pagraph 3 —
within the sixty-day period thus stipulated, andrtioalarly
where it forwards the request to the competentsadyiappeal
body before the expiry of that period, this stepe$talls an
implied rejection which could be referred to thabilinal (see
Judgment 2780). Nor can this Article be invokedadfdecision is
taken within sixty days, but where one is takenobefa
complainant seizes the Tribunal.

On the other hand, a complainant can claim thatrgohicit
decision has been taken where an Appeals Comnidiketo
make its recommendation within a reasonable timee (s
Judgments 786, 791 and 1829), but, to succeed,us¢ satisfy
the Tribunal that there was no prospect of thermatieprocess
being concluded within a reasonable time (see Jedtpn697
and 2738). The Tribunal stated that it was cleat garagraph 3
only applies to an anticipated final decision (3edgment 2784).

But again, it should be emphasized that the rub il
internal procedures must be exhausted before alaorhfo the
Tribunal is receivable is not an absolute one,hesdase law
amply demonstrates. In Judgment 451, the Triburpressly
said so, adding that when a complainant has doeeytinng
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possible to obtain a final decision but that, inespf everything,
the internal appeals body demonstrates, eithetsbgtatements,
or by its behaviour that it has no intention ofal@ag a decision
within a reasonable period, it is only just thagrth should be a
derogation to the rule (see also Judgments 498 48d 1344).
It is important however, for the complainant to whthat the
internal body had the intention to delay a finatid®n, and this
can be inferred from the fact that the delay inphacedure has
been excessive, unexplained and inexcusable (Judgmd86
and 1684). In one case (Judgment 1968), wherertfaization
pleaded that the delay in reaching a decision wastd the fact
that there was a large backlog of internal appéalbe dealt
with, the Tribunal did not accept this argument aelll that the
delay was unreasonable. The complainant too is rurae
obligation to pursue diligently any right of appds/she may
have otherwise, a direct complaint to the Tribuwdl not be
accepted (see Judgment 1970).

3. Form and time limits

In filing a complaint before the Tribunal a numlmérformal
conditions and time limits, as set out in the Tnhls Statute
and Rules of Court, must be respected. Article thefRules of
Court provides that “[a] complaint filed against arganization
which has recognized the jurisdiction of the Triaband any
communication relating to such complaint shall ddrassed to
the President through the Registrar’. Under Articél,
paragraph 2, of its Statute a complaint must hasenbfiled
within ninety days after the complainant was nedfiof the
decision impugned (see Judgments 50 and 123). This
requirement is mandatory and absolute (see Judgna@)t The
calculation of the ninety-day period begins at ngth on the
day of such notification and ends at midnight oa thinetieth
day thereafter (see Judgment 1181). It should laésnoted that
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the ninety-day period is not re-opened if a subsatjdecision
merely confirms a previous ofe.

The date of notification of the decision is thertatg point
of the ninety day time limit, that is, the date wiich the
complainant was actually informed of the decisiampiuigned.
There may be dispute over that date or conflicaaiglence. The
Tribunal generally applies the rule that the burdéproof is on
the sender of the communication (see Judgmentsand7723).
In one case in which the complainant contended hbkatad no
knowledge of the decision, the Tribunal noted tlhe
Organization had produced a letter from the poBtefsaying
that a registered letter, addressed to the congigirhad been
posted on a particular date and delivered on &péat date. The
Tribunal was satisfied that the Organization hastldarged the
onus of proving that the decision had been comnatieicto him
(Judgment 903). In another more recent case (Judg2i&?), in
which the complainant submitted that the noticéisfdismissal
was given out of time, and for that reason was lidyahe
Tribunal considered that where a complainant ofelaald ample
opportunity to collect the dismissal letter frometpost office
before going on leave but had deliberately failedl¢ so, this
could not be invoked by the complainant to his adivge. This,
therefore, could not prevent the Organization fiwawing given
the complainant valid notice of dismissal.

In the case of an implicit decision (as describbdva) the
ninety-day period within which a complaint may b@ught to
the Tribunal starts to run immediately followingetexpiry of the
sixty-day period which gave rise to the implicitcton, that is,
a total of 150 days (see Judgments 279, 434 ant)153

8 There is abundant case law on this point. Seeexample, Judgments
154, 305, 1005 and 1011.
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Complaints can be deposited directly at the Regifite date
of filing being the date on which it was so depeditComplaints
cannot be filed by electronic mail; they can bet $8npost or by
fax. In the latter case the date of the fax willthe date of filing.
The date of the filing of a complaint sent by pissthe date of
the postmark. This date will be taken as the datieposit even
if the complaint does not arrive at the Registryiluafter the
expiry of the ninety days. If the postmark is iileg, or missing,
the Registrar will ask the complainant to providélence of the
date of despatch, otherwise the date of receigteaRegistry will
be taken as the date of filing. Complainants nawd tenore and
more to send their complaints by private deliveewiges. The
speed of delivery, however, is of no relevance tareimethod of
despatch does not relieve the complainant of thee tlimit
requirement.

Each individual complaint must be directed agaiose
single decision (see Judgment 111). The Tribung) hawever,
in many cases accepted complaints by two or mamgpt@nants
who have found themselves to be in identical legalations as
regards the decision impugned (see Judgments 418B,adAd
1012). Similarly, the Tribunal magx officioor at the request of
the parties, join two or more complaints providedttthey are
based on the same set of facts and seek the saowmmau(see
Judgments 1000 and 1053).

As regards complaints that may be considered gldimie-
barred, devoid of merit or frivolous, the Presidehthe Tribunal
has the authority, under Article 7 of the Rules G@durt, to
instruct the Registrar not to proceed with the clamp and to
forward it to the defendant organization “for infaation only”.
When it takes up the complaint, the Tribunal mdkiezi dismiss
it summarily as clearly irreceivable or devoid oéni, or decide
that it should be fully examined in accordance \tlité procedure
described hereatter.
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Complaints must be drawn up in either English cenih,
the working languages of the Tribunal, on a conmplérm as
prescribed in the Schedule to the Rules of Coud #me
complainant must supply one original and five cepd the
complaint form together with a similar number op@s of any
accompanying documents duly organized, all of whialst be
certified by signature to be true (Article 6, pagzh 1, of the
Rules). Certified translations into the chosen lagge must be
made of any texts which are not in English or Frefihhe Rules
also give the Registrar certain latitude in haveugy errors
corrected by the complainant or his/her legal regméative
before proceeding further (Article 6, paragraph @nhce the
Registrar is satisfied that the complaint is inesycbne copy is
forwarded to the defendant organization (Articleéragraph 3).
The organization shall have thirty days from théedat receipt
of the complaint within which to send its reply (iste 8,
paragraph 1). The same rules regarding number glfiesp
translations, etc., of the complaint appiytatis mutandiso the
reply. If the Registrar finds that the organizatoreply is in
order, one copy is forwarded to the complainanth@/her
representative who may file a rejoinder within thidays of the
date of receipt, and if a rejoinder is filed, thegistrar shall
forward one copy to the defendant organization tvinnay file a
surrejoinder within thirty days of the date of nigpteOne copy of
the surrejoinder shall be sent to the complainanthig/her
representative and this closes the written proogsdiSimilarly,
the written pleadings shall close if no rejoindesaorrejoinder is
filed (Article 9). When the written pleadings arentplete the
President instructs the Registrar to put the comptan the list
of a session of the Tribunal (Article 10). It isnemon for the
Tribunal — or between sessions for the Presidenb -grant
extensions of the aforementioned time limits whequested by
either of the parties to do so, although this isnwy means
automatic, and good reason for requesting exteaswili be
required. The Tribunal considers that the time thnprescribed
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by its Rules are reasonable as well as indispeasttdsl the
efficient administration of its work. It thereforapplies them
rigorously as well as fairly (see Judgments 54460w)?

Before leaving these procedural issues, mentionldhaso
be made of the right of the Tribunal’'s Presidemigier Article 9
of its Rules to order, on his own motion or on épplication of
either party, the submission of a further writtdatement or
document and set the time limit for such submiss({eae
Judgments 403, 871 and 1979). In any event, thendaht shall
always have the last word. It is also importanimention the
power of the Tribunal conferred upon it by Articld of its
Rules, either on its own motion or on the applmatof either
party, to order such measures of investigationt adeems fit,
including the appearance of the parties beforadt the hearing
of expert and other witnesses. In this connecitamay be noted
that oral proceedings have very rarely been cdibedby the
Tribunal®, although it is common for complainants as welfas
the defendant organizations to request them. Infite place,
and as we have seen above, the Tribunal has detaiiigten
submissions before it, including the complete repof all the
internal bodies which have investigated the caskvarch have
already had the opportunity to hear the partieheodispute and
any witnesses they have called. It is highly ujikéherefore,
that any new evidence would be adduced if the Tabwere to
repeat these proceedings. In addition, oral pranged- even in
a small number of cases — would have a major impacthe
Tribunal’s capacity to deal expeditiously with tleege number
of complaints that are now regularly brought befdareThe

° See also on time limits Judgments 180, 306, 390, 649 and 1031.

19 There have been cases in which oral proceediage taken place:
Judgments 26, 28,29, 77, 92,112, 121, 122, 133, 3307, 809, 810, and a
series of cases about certain elements of theysaldhe scale of pensionable
remuneration in the UN system affecting officiald¥ @arious UN
organizations: see Judgments 825 to 838, and 986.
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Tribunal will, however, never rule out the posstilof oral
proceedings if it deems fit, or adopt any policyatttwould
prevent them.

[ll. SUBSEQUENT PROCEEDINGS

As has been noted above, the judgments of the ffaibare
final and there can be no appeal against them. eTlaee,
however, circumstances in which one of the pammey have
further reference to the Tribunal in cases in whacjudgment
has been rendered. These relate to cases in whpentya may
refer back to the Tribunal for anterpretation of the judgment
in the case concerned. The case law for such eerefe was laid
down in an early case (Judgment 240) in which thbuhal
stated that a request for interpretation of a juelginns receivable
by the Tribunal only “if the operative part of thelgment gives
rise to uncertainty or ambiguity about its mearongurport”. In
that case the Tribunal found that the judgmentuestjon was
clear, suffered from no ambiguity and presentedliffcculty of
interpretation. The Tribunal, therefore, saw naogato interpret
it. A similar decision was reached by the Tribuima& later case
(Judgment 802) although in that case the Triburdl gerhaps,
in its judgment, add more clarity to its previouglgment in
respect of which the complainant had requestedtanpretation.
In an even later case, however, in which the comata had
filed an application to the Tribunal for executioiha Judgment,
while at the same time, the Organization had fdectquest for
interpretation of the same judgment, the Tribundl mrovide a
more elaborate and clear explanation of the meawingts
original judgment (Judgment 1717).

In another case in which the organization concerhad
filed an application for interpretation of the Tuial's

1 Judgment 1614.
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judgment? and in which the complainant had submitted aytepl
the Tribunal, while stating that there was no enae of bad
faith on the part of the complainant, did find tyeplication of
the Organization to be receivable and providedearer meaning
of a phrase appearing in the grounds of the rukitgout which
the Tribunal’'s decision could not be properly urstieod and
executed. In that case the Tribunal stated th#te€[purpose of
the application cannot be to shed light on grouods ruling
which are alleged to be unclear or contradictaryuist concern
only the decision itself. It may, however, addiatig concern
the grounds of the ruling if the decision referghtem explicitly,
in which case they must be seen as part of therlgtiudgment
2483). Another example is a case in which the Qregdion
made an application for an interpretation which ¢benplainant
contested. In that case (Judgment 2481) the Trikagraed with
the complainant that the meaning of the originaigment® did
not suffer from uncertainty or ambiguity such agimiwarrant
interpretation and dismissed the application.

In addition, applications may be made to the Tradddar the
revision of a judgment. On this subject it is appropriateitein
extensahe ruling of the Tribunal in its Judgment 442lickred
in 1981) in which it dealt fully with the issue.

The Tribunal first recalled that:

“Neither the Statute nor the Rules of Court provide
review of the Tribunal's judgments. Do they then by
implication preclude review or do they suffer frarlacuna
which the Tribunal may fill? The Tribunal has noety
answered these questions. It has heard severdtatppis
for review, but has dismissed them simply by figdiimat
there were no grounds for review. It has not ystussed in
full the scope for review. In this case it will dlegith the

12 Judgment 2354.
13 Judgment 2351.
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subject in part by citing several pleas in favofireview
which it will not allow and by reserving judgment others.”

The Tribunal also stated:

“The Tribunal's judgments carry the authority oés
judicata from the date on which it delivers them. Though
subject to review thereafter, they will be reviewaay in
exceptional cases. That is the rule under all jatligystems
which allow review. It must therefore be made claathe
outset that several pleas in favour of review widit be
allowed.”

It listed the following grounds for review whichdonsidered
as inadmissible:

“One is an alleged mistake of law. To allow an agtion
for review on the grounds of the Tribunal’'s legaasoning
would be to permit anyone who was dissatisfied wath
decision to question it indefinitely in disregard the
principle ofres judicata

Likewise the Tribunal will not allow review on the
grounds of an alleged mistake in appraisal of Hutsf
i.e. the interpretation which the Tribunal has pthon
the facts.

Failure to admit evidence is no valid reason foraw;
otherwise an unsuccessful party might challengefinidely
the facts on which the judgment is founded.

Lastly, the Tribunal will not allow review on theaynds
that it has omitted to comment on pleas submittgedhe
parties. Otherwise it would have to pass expresdgment on
all such pleas, even if they are plainly immateri@he
purpose of an application for review is not to ceinthe
Tribunal to pass judgment on irrelevancies.”
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However, the Tribunal considered that there coul b

admissible pleas in favour of review. It said:

“Other pleas in favour of review may be allowethiéy are
such as to affect the Tribunal's decision. Theylude an
omission to take account of particular facts; aemat error,
i.e. a mistaken finding of fact which, unlike a taie in
appraisal of the facts, involves no exercise ofjudnt; an
omission to pass judgment on a claim; and the desgoof a
so-called ‘new’ fact, i.e. a fact which the comphant
discovered too late to cite in the original procegs.”

In this Judgment the Tribunal explained the review

proceedings as follows:

be

“There may be either one or two stages in review
proceedings. The Tribunal will first determine wheat the
plea is admissible. If it is not, the Tribunal wilismiss the
application without looking further. If it holds wrof the
pleas to be admissible, it will then reconsidejuttggment on
the basis of the evidence adduced in the reviewegadings.
Those are the only circumstances in which the Tatbuvill
hear the complainant’'s submissions on the merits.

[...]

Where a plea is not such as to affect its decisiba,
Tribunal will decline not only to reconsider itsdgment but
also to correct the summary of facts and its legasoning. It
would lay an undue burden on a tribunal to requtireo
correct any flawsvhich had no effect on its decisioti.”

Again according to precedent, an application ferew must
filed within a reasonable lapse of time after pblication of

the judgment (see Judgment 1952).

for

The Tribunal has dealt with approximately 160 agailons
review, some of them submitted by the defendant

14 See also, in this connection, Judgment 1234.
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organization, but until now only one has been atdalit(see
Judgment 1255).

Either party to a complaint may also in certaitemstances
apply to the Tribunal for thexecution of a judgment. This will
normally occur in cases where the organization faded or
delayed in its obligation to give full effect toethremedies
granted by the Tribunal in its judgment. Such casayg concern
the payment of compensation (see, for example,ndady2482)
or the failure of the Organization to carry out@der given by
the Tribunal, e.g. where the Tribunal had orderde t
Organization concerned to re-establish an inteappleals body
(which had been abolished) to consider certainessaised by
the complainant. In that case (Judgment 2518) titmiial took
the view that the Organization’s tactics of obdfiarc and delay
in the face of a clear order from the Tribunal leadised the
complainant moral damage quite apart from the danshg had
suffered in the events that gave rise to the Judgnhe another
application for execution (Judgment 732) the Trédwstated that
the complaint was not about execution as such batutathe
allegedly harmful consequences of the way in whible
Organization had executed the judgment. That wasnoatter
that was ordinarily connected with execution andas therefore
one that must go through the internal appeal pruareetefore it
could come to the Tribunal.

It may be noted that in all cases involving applares for
interpretation, review or execution, the applicatiovill, in
accordance with the normal procedure, be transmnitte the
other party concerned for reply which, if presenteil be taken
into account by the Tribunal. As in the case ofvdious
applications the Tribunal will invoke Article 7 itRules to
dismiss them as being clearly irreceivable or deéwafi merit.
Like any other complaint such applications must intlee formal
requirements of the Rules.
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CONCLUSIONS

In this general overview of the Tribunal’'s mandated
proceedings | have tried to illustrate three aspefitst, the
manner in which the Tribunal does its work in ademce with
its Statute and Rules; second, how the jurispruslesic the
Tribunal has remained very consistent while at shme time
evolving in certain areas in the light of new siitolas; and third,
the very considerable importance which the Tribwattdches to
ensuring that some 46,000 officials of those ormatons
recognizing its jurisdiction enjoy all the safegimrof due
process and protection against arbitrary or urdaiion taken
against them by the administrations employing them.

Like the courts of any national judicial system tfrébunal
is not perfect. But it is fair and just to say that all times,
efforts have constantly been made — and continleetmade —
by the ILO to ensure that the quality and impaitiiabf the
Tribunal’s judges remains at the highest possidlell The fact
that, each year, more and more organizations see&cbgnize
the jurisdiction of the Tribunal, in addition to wh the number
of complaints by officials continues to increaseg also
evidence of the respect in which the Tribunal iklH®y all the
parties. The fact, too, that its judgments are ghyar almost
always, executed shows that organizations are aemtfithat the
Tribunal has acted fairly and objectively in makthgm.

Also worthy of mention are the constant efforts thé
Tribunal itself, including its Registry, to streand the business
of the Tribunal and modernize the methods by whidhnctions
on a daily basis. This involves the internal adstnation of the
Tribunal, the maintenance of its web site, theritlistion of
cases amongst the various judges, the number géguadho will
make up the various panels of the Tribunal forviutlial cases,
periodicity of sessions, etc. At each session thigufial devotes
time to review these matters with the Registrad adaptations
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are made to guarantee the smooth and efficientattispof
business. As a result, there has never been adgpoklcases for
examination. Indeed, if the statutory time limitse astrictly
adhered to by the parties, taking into accountresibms which
are kept within reasonable limits; all cases candbalt with
within one year after the filing of the complaint.

The consistency of the case law has been facditat®, by
the fact that all cases appear on the Internettighafter each
session of the Tribunal. A database (called “Twblés publicly
available and, as well as being of value both tomainants and
to defendant organizations in the preparation eirtrespective
pleadings, this facility also allows the judgeshtve access to
the relevant jurisprudence that they may need fbe t
examination of the cases for which they are resptms

As the world evolves so do life and labour relagion
international organizations. Contractual arrangdsiehave
become less permanent and less secure, therelmggige to
more contestation, for example, with regard to réreewal and
non-renewal of contracts. The Tribunal has alsotbddce more
“modern” problems such as mobbing and harassmewaridus
kinds, as well as same-sex marriages. In additidhé increased
complexity of labour relations in international argzations,
officials are more litigious than in the past, pblsas a result of
the cover that is now provided by certain insuracempanies
for costs in cases against arbitrary or abusivaoracby
organizations which employ them and also becausg tre
more aware of their rights. All these factors oeeatew
challenges for the Tribunal both in terms of thenber of cases
before it, but also in terms of the type of newaitons which
call for new approaches by the Tribunal.

Recent cases, involving a large number of orgaioust
demonstrate that it is often mismanagement or gdabour
relations that lie at the heart of administratiexidions that are
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tainted with irregularity or procedural flaws; thaseload of the
Tribunal shows that these factors often result ne@rrence of
the same kind of cases against the same orgamgatithe
judgments of the Tribunal contain much guidancetasiow

contentious situations and difficulties can be dedior resolved,
either through improved administrative practicesattitudes, or
by making adjustments to statutory rules or intepracedures.
Organizations, in particular their legal and persan
departments, would benefit greatly from a deepalyais of the
Tribunal’s judgments not only in cases brought agfaihem but
also against other organizations. Not only would ttontribute
to an amicable settlement of a greater numbersguties within
the organizations whenever they arise; it would aehance
good labour relations and diminish the number ohglaints for

which redress may be sought in the Tribunal.

In the meantime, as Registrar of the Administrafividunal
of the ILO, and as an official who has had long exignce of
international organizations, | can only say thatic@ls and
organizations alike are fortunate indeed to havehsa
prestigious and competent Tribunal at their dispoSde
Tribunal continues to be an important and stabfe ihstitution
in whose objectivity and impartiality all the padican have the
utmost confidence for a fair resolution of disputesveen them.

Geneva, September 2009
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